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Rock Falls City Council Agenda
Council Chambers
th
603 W 10 Street, Rock Falls IL 61071
September 1, 2020
6:30 p.m.
Call to Order at 6:30 p.m.
Pledge of Allegiance
Roll Call
Audience Requests
Community Affairs
Bethany Bland, President/CEO, Rock Falls Chamber of Commerce
Consent Agenda
1. Approval of the Minutes of the August 18, 2020 Regular Council Meeting
2. Approval of bills as presented
Ordinances 1st Reading:
1. Ordinance 2020-2492 – Amending Chapter 2, Article VII of the Rock Falls Municipal Code
Abolishing the Position of City Collector
2. Ordinance 2020-2493 – Ordinance providing for the payment of the outstanding General
Obligation Bonds (Alternate Revenue Source), Series 2017A, of the City of Rock Falls,
Whiteside County, Illinois, and the Execution and Delivery of an Escrow Agreement in
Connection Therewith
3. Ordinance 2020-2494 – Ordinance Authorizing Sale of Surplus Property and Further
Authorizing the Mayor to Execute an Agreement with Surf Air Wireless, LLC for the Same
Ordinances 2nd Reading and Adoption:
City Administrator Robbin Blackert
1. Request to close Mary Avenue from E 10th Street to E 11th Street on September 12, 2020
from 12:00 p.m. until 10:00 p.m. for a Block Party
Information/Correspondence
James Reese, City Attorney
Brian Frickenstein, City Engineer

Department Heads
Alderman Reports/Committee Chairman Requests
Ward 1
Alderman Bill Wangelin
Alderman Gabriella Palmer – Finance/Insurance/Investment Committee Chairman
1. Approval of Agreement between the City of Rock Falls and the Local Union No. 196 of
the International Brotherhood of Electrical Workers, AFL-CIO (Clerical)
2. Ordinance 2020-2491 – Approving and Adopting a new Collective Bargaining Agreement
for the time period of September 1, 2020 through August 31, 2024 between the City of
Rock Falls and the Local Union no. 196 of the International Brotherhood of Electrical
Workers, AFL-CIO (Clerical)
3. Resolution 2020-580 – Authorizing Transfer of Funds to Escrow Account Relating to Bond
Defeasance Made in Connection with Fibernet Asset Sale
Ward 2
Alderman Brian Snow – Building Code Committee Chairman
Alderman Casey Babel
Ward 3
Alderman Jim Schuneman – Utility Committee Chairman/Tourism Committee Chairman
Alderman Rod Kleckler – Public Works/Public Property Committee Chairman
Ward 4
Alderman Lee Folsom – Police/Fire Committee Chairman
Alderman Violet Sobottka – Ordinance/License/Personnel/Safety Committee Chairman
Mayor’s Report
1. Appoint Emily Roth to the Tourism Committee as a citizen at large replacing Mike
Sterba, term to start immediately through November 2022
2. Appoint Alderman Casey Babel to the Tourism Committee
Executive Session
1. Personnel Section 2(c)(1) – Employee hiring, firing, compensation, discipline and
performance
Action Taken from Executive Session
Adjournment
Next City Council meeting – September 15, 2020 at 6:30 p.m.
Posted: August 28, 2020
Michelle Conklin, Deputy City Clerk
The City of Rock Falls is subject to the requirements of the Americans with Disabilities Act of 1990. Individuals with Disabilities
who plan to attend this meeting and who require certain accommodations in order to allow them to observe and/or participate in
the meeting, or who have questions regarding the accessibility of the meeting or the facilities, are requested to contact Mark Searing,
ADA Coordinator, at 1-815-622-1108 promptly to allow the City of Rock Falls to make reasonable accommodations within 48
hours of the scheduled meeting.

MINUTES of a regular public meeting of the Council of the City of
Rock Falls, Whiteside County, Illinois, held in the Council
Chambers of the Municipal Complex, 603 West 10th Street, Rock
Falls, Illinois, at 6:30 o’clock P.M. on the 1st day of September,
2020.
The Mayor called the meeting to order and directed the City Clerk to call the roll.
Upon the roll being called, the following Aldermen were physically present at said
location:_______________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
The following Aldermen attended the meeting by video or audio conference: __________
______________________________________________________________________________
______________________________________________________________________________
The following Aldermen were absent and did not participate in the meeting in any
manner or to any extent whatsoever: ________________________________________________
______________________________________________________________________________
The following officials of the City were physically present at said location and ensured
that members of the public present could hear all discussion and testimony and all votes of the
members of the body, the availability of electronic meeting access by video and/or audio
conference to any members of the public attending the meeting in person at said location and
requesting such access: __________________________________________________________
______________________________________________________________________________
Access to the meeting was provided to members of the public to contemporaneously hear
all discussion, testimony, and roll call votes by the following means: ______________________
______________________________________________________________________________
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The Mayor announced that the next item on the agenda was the consideration of an
ordinance providing for the payment of the City’s outstanding General Obligation Bonds
(Alternate Revenue Source), Series 2017A, dated April 27, 2017, and authorizing the execution
and delivery of an escrow agreement in connection therewith.
Whereupon, the Mayor presented and the City Clerk made available to the Aldermen and
interested members of the public, complete copies of an ordinance entitled:
ORDINANCE providing for the payment of the outstanding General
Obligation Bonds (Alternate Revenue Source), Series 2017A, of
the City of Rock Falls, Whiteside County, Illinois, and the
execution and delivery of an escrow agreement in connection
therewith.
(the “Ordinance”).
Alderman ____________________ then moved and Alderman _____________________
seconded the motion that the Ordinance as presented be adopted.
After a full discussion thereof, the Mayor directed that the roll be called for a vote upon
the motion to adopt the Ordinance.
Upon the roll being called, the following Aldermen voted AYE: ____________________
______________________________________________________________________________
______________________________________________________________________________
and the following Aldermen voted NAY: _____________________________________________
Whereupon, the Mayor declared the motion carried and the Ordinance adopted, and
henceforth did approve and sign the same in open meeting, and did direct the City Clerk to
record the same in full in the records of the Council of the City of Rock Falls, Whiteside County,
Illinois.
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Other business was duly transacted at said meeting.
Upon motion duly made and carried, the meeting adjourned.

_______________________________________
City Clerk
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ORDINANCE providing for the payment of the outstanding General
Obligation Bonds (Alternate Revenue Source), Series 2017A, of
the City of Rock Falls, Whiteside County, Illinois, and the
execution and delivery of an escrow agreement in connection
therewith.
*

*

*

WHEREAS, the City of Rock Falls, Whiteside County, Illinois (the “City”), is a duly
organized and existing municipality and unit of local government created under the provisions of
the laws of the State of Illinois, is now operating under the provisions of the Illinois Municipal
Code (the “Municipal Code”), and all laws amendatory thereof or supplementary thereto,
including the Local Government Debt Reform Act, as amended; and
WHEREAS, the City has previously issued and there are currently outstanding General
Obligation Bonds (Alternate Revenue Source), Series 2017A, dated April 27, 2017 (the
“Bonds”) and were issued such that the interest on the Bonds is not included in gross income of
the owners thereof for federal income tax purposes (“Tax-Exempt Bonds”); and
WHEREAS, the Bonds were issued to pay the costs of designing, constructing and
operating a broadband internet system for the City (the “Broadband System”);
WHEREAS, the City has determined that it is in the best interests of the City to sell the
Broadband System; and
WHEREAS, given the sale of the Broadband System, in order to maintain the status of the
Bonds as Tax-Exempt Bonds, the City must provide for the payment of the Bonds on their
earliest possible redemption date; and
WHEREAS, the Council of the City (the “Council”) has determined that the City has funds
on hand and lawfully available in an amount not to exceed $3,000,000 to so provide for the
payment of the outstanding Bonds (the “Available Funds”); and

WHEREAS, the Available Funds are sufficient, together with investment earnings thereon,
to provide for the payment of all of the principal of and interest on the outstanding Bonds
through and including the optional redemption date thereof; and
WHEREAS, the Council hereby finds that it is in the best interests of the City to apply the
Available Funds to the payment of the Bonds when due and upon redemption prior to maturity
(the “Defeasance”); and
WHEREAS, in accordance with their terms, the Bonds may be called for redemption in
advance of their respective maturities, and it is necessary and desirable to make such call for the
redemption of the Bonds on their earliest possible call date, and provide for the giving of proper
notice to the registered owners of the Bonds; and
WHEREAS, in order to properly provide for the payment of the Bonds, it will be necessary
to irrevocably deposit the Available Funds in escrow with an escrow agent, the same being Sauk
Valley Bank and Trust Company, Sterling, Illinois, or such other bank or trust company
authorized to do business in the State of Illinois (the “Escrow Agent”) as set forth in the
agreement between the City and the Escrow Agent establishing said escrow account (the
“Escrow Agreement”), to pay the principal of and interest on the Bonds when due and upon
redemption prior to maturity; and
WHEREAS, it is necessary that the Council authorize the form of Escrow Agreement with
the Escrow Agent and direct the execution of the Escrow Agreement by officers of the City:
NOW, THEREFORE, Be It Ordained by the Council of the City of Rock Falls, Whiteside
County, Illinois, as follows:
Section 1.

Incorporation of Preambles.

The Council hereby finds that all of the

recitals contained in the preambles to this Ordinance are full, true and correct and does
incorporate them into this Ordinance by this reference.
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Section 2.

Form and Authorization of Agreement.

The Available Funds shall be

deposited into an escrow account (the “Escrow Account”) held by the Escrow Agent pursuant to
the Escrow Agreement. The Escrow Agreement shall be in substantially the form attached
hereto as Exhibit A with such changes therein as shall be approved by the officers of the City
executing the Escrow Agreement, such execution to constitute evidence of the approval of such
changes, for the purpose of paying the Bonds. The Council approves the form, terms and
provisions of the Escrow Agreement and authorizes the Mayor and the City Clerk to execute,
attest and deliver the Escrow Agreement in the name and on behalf of the City. Amounts in the
escrow will be held in cash or be used to purchase non-callable direct obligations of or
non-callable obligations guaranteed by the full faith and credit of the United States of America as
to principal and interest or U.S. Treasury Securities—State and Local Government Series (the
“Government Securities”), in each case sufficient to provide for the Defeasance. The Escrow
Agent and Robert W. Baird & Co. Incorporated are hereby authorized to act as agent for the City
in the purchase of the Government Securities described in the previous sentence.

The

sufficiency of the Government Securities and the interest earned thereon to provide for the
Defeasance shall be determined by a verification agent to be selected by the Mayor.
Section 3.

Transfer and Deposit of Available Funds. The Available Funds are hereby

appropriated for the Defeasance and are hereby ordered deposited into the Escrow Account
pursuant to the Escrow Agreement to provide for the payment of all principal of and interest on
the Bonds when due and upon redemption prior to maturity. The City Treasurer is hereby
authorized and directed forthwith to transfer the Available Funds in the amount necessary to
effectuate the Defeasance to the Escrow Agent to be deposited into the Escrow Account. The
amount of such Available Funds which are necessary to be deposited into the Escrow Account
shall be conclusively established under the terms of the Escrow Agreement.

-3-

Section 4.

Call of the Bonds. In accordance with the redemption provisions of the

ordinance authorizing the Bonds, the City by the Council does hereby make provision for the
payment of and does hereby call the Bonds for redemption on April 1, 2027, the same being the
earliest possible call date for the Bonds.
Section 5.

Abatement of Tax. The Mayor, the City Clerk and the City Treasurer be and

the same are hereby directed to prepare and file with the County Clerk a Certificate of Reduction
of Taxes Heretofore Levied for the Payment of Bonds showing the Bonds being paid and
directing the abatement of the taxes heretofore levied to pay the Bonds.
Section 6.

Severability.

If any section, paragraph, clause or provision of this

Ordinance shall be held to be invalid or unenforceable for any reason, the invalidity or
unenforceability of such section, paragraph or provision shall not affect any of the remaining
provisions of this Ordinance.
Section 7.

Superseder and Effective Date. All ordinances, resolutions, and orders, or

parts thereof, in conflict herewith, are to the extent of such conflict hereby superseded, and this
Ordinance shall be in full force and effect immediately upon its passage and approval.
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ADOPTED:

September 1, 2020
AYES:

_________________________________________________________
_________________________________________________________

NAYS:

_________________________________________________________

ABSENT:

_________________________________________________________
Approved: September 1, 2020
_______________________________________
Mayor, City of Rock Falls,
Whiteside County, Illinois

ATTEST:
__________________________________
City Clerk, City of Rock Falls,
Whiteside County, Illinois
Recorded in the City Records on September 1, 2020.
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EXHIBIT A
FORM OF ESCROW AGREEMENT

STATE OF ILLINOIS
COUNTY OF WHITESIDE

)
) SS
)
CERTIFICATION OF ORDINANCE AND MINUTES

I, the undersigned, do hereby certify that I am the duly qualified and acting City Clerk of
the City of Rock Falls, Whiteside County, Illinois (the “City”), and as such official I am the
keeper of the records and files of the Council of the City (the “Council”).
I do further certify that the foregoing constitutes a full, true and complete transcript of the
minutes of the meeting of the Council held on the 1st day of September, 2020, insofar as same
relates to the adoption of Ordinance No. ________ entitled:
ORDINANCE providing for the payment of the outstanding General
Obligation Bonds (Alternate Revenue Source), Series 2017A, of
the City of Rock Falls, Whiteside County, Illinois, and the
execution and delivery of an escrow agreement in connection
therewith.
a true, correct and complete copy of which said ordinance as adopted at said meeting appears in
the foregoing transcript of the minutes of said meeting.
I do further certify that the deliberations of the Council on the adoption of said ordinance
were conducted openly, that the vote on the adoption of said ordinance was taken openly, that
said meeting was held at a specified time and place convenient to the public, that notice of said
meeting was duly given to all of the news media requesting such notice, that an agenda for said
meeting was posted at the location where said meeting was held and at the principal office of the
Council at least 96 hours in advance of the holding of said meeting, that at least one copy of said
agenda was continuously available for public review during the entire 96-hour period preceding
said meeting, that said agenda contained a separate specific item concerning the proposed
adoption of said ordinance, a true, correct and complete copy of the agenda as so posted being
attached hereto as Exhibit A, that said meeting was called and held in strict compliance with the
provisions the Open Meetings Act of the State of Illinois, as amended, and with the provisions of
the Illinois Municipal Code, as amended, and that the Council has complied with all of the
applicable provisions of said Act and said Code and its procedural rules in the adoption of said
ordinance.

IN WITNESS WHEREOF, I hereunto affix my official signature and the seal of the City, this
1st day of September, 2020.

_______________________________________
City Clerk
[SEAL]
[Clerk to attach agenda]
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ESCROW AGREEMENT
This Escrow Agreement (this “Agreement”), dated as of the date witnessed hereinbelow,
by and between the City of Rock Falls, Whiteside County, Illinois (the “City”), and [Sauk
Valley Bank & Trust Company], a banking corporation having trust powers, organized and
operating under the laws of the United States of America, located in [Sterling, Illinois] (the
“Escrow Agent”), in consideration of the mutual promises and agreements herein set forth:
W I T N E S S E T H:
ARTICLE I
DEFINITIONS
The following words and terms used in this Agreement shall have the following
meanings unless the context or use clearly indicates another or different meaning:
Section 1.01.

“Council” means the City Council of the City.

Section 1.02.

“Code” means Section 148 of the Internal Revenue Code of 1986, and all

lawful regulations promulgated thereunder.
Section 1.03.

“Defeased Bonds” means the outstanding General Obligation Bonds

(Alternate Revenue Source), Series 2017A, dated of April 27, 2017, due on October 1 of the
years and in the amounts and bearing interest as follows:
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YEAR OF
MATURITY

PRINCIPAL
AMOUNT

RATE OF
INTEREST

2032
2033
2034
2035
2036
2037

$520,000
300,000
305,000
315,000
325,000
340,000

3.250%
4.000%
4.000%
4.000%
3.500%
3.625%

Section 1.04.

“Escrow Account” means the trust account established under this

Agreement by the deposit of the Government Securities and the hereinafter defined Beginning
Cash.
Section 1.05.

“Government Securities” means the non-callable direct obligations of or

non-callable obligations guaranteed by the full faith and credit of the United States of America as
to principal and interest deposited hereunder as more particularly described in Exhibit A to this
Agreement and also including any direct obligations purchased pursuant to Section 3.02.
Section 1.06.

“Paying Agent” means Sauk Valley Bank and Trust Company, Sterling,

Illinois, as bond registrar and paying agent for the Defeased Bonds.
Section 1.07.

“Ordinance” means the ordinance adopted on the 1st day of September,

2020, by the Council entitled:
ORDINANCE providing for the payment of the outstanding General
Obligation Bonds (Alternate Revenue Source), Series 2017A, of
the City of Rock Falls, Whiteside County, Illinois, and the
execution and delivery of an escrow agreement in connection
therewith.
Section 1.08.

“Treasurer” means the City Treasurer.
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ARTICLE II
CREATION OF ESCROW
Section 2.01.

The City by the Ordinance has authorized the provision for payment of the

Defeased Bonds by the deposit on demand and to purchase on behalf of the City the Government
Securities. Such deposit and securities will provide all moneys necessary to pay the principal of
and interest on the Defeased Bonds when due and upon redemption prior to maturity.
Section 2.02.

The City deposits $_______________ from funds on hand and legally

available for the purchase of the Government Securities and the funding of a beginning cash
escrow deposit on demand in the amount of $____ (the “Beginning Deposit”). The Beginning
Deposit and the Government Securities are held in an irrevocable trust fund account for the City
to the benefit of the holders of the Defeased Bonds to pay the principal of and interest on the
Defeased Bonds when due and upon redemption prior to maturity.
Section 2.03.

The Escrow Agent and the City have each received the report of

_________________________, attached hereto as Exhibit B (the “Verification Report”), that the
principal of and income and profit to be received from the Government Securities, when paid at
maturity, and the cash held in accordance with Section 2.02 hereof, will be sufficient, at all times
pending the final payment of the Defeased Bonds, to pay all interest on and all principal of the
Defeased Bonds when due and upon redemption prior to maturity as evidenced by the
Verification Report.
ARTICLE III
COVENANTS OF ESCROW AGENT
The Escrow Agent covenants and agrees with the City as follows:
Section 3.01.

The Escrow Agent will hold the Government Securities and all interest

income or profit derived therefrom and all uninvested cash in an irrevocable segregated and
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separate trust fund account for the sole and exclusive benefit of the holders of the Defeased
Bonds until final payment thereof.
Section 3.02.

The Beginning Deposit shall not be invested by the Escrow Agent.

Otherwise, the Escrow Agent will reinvest all available uninvested balances (except for an
amount under $1,000 or as explicitly provided in this Section) in the Escrow Account on deposit
from time to time, whenever said balances exceed $1,000 unless said balance is needed to pay
principal of or interest on the Defeased Bonds within 14 days, and acknowledges that the
schedule of amounts available for reinvestment appears in the cash flow tables in the Verification
Report and in Exhibit B. Investments so made shall be in direct obligations of the United States
of America and shall be scheduled to mature on or prior to the interest payment date on the
Defeased Bonds on which such proceeds will be needed to pay the principal of or interest on the
Defeased Bonds. Such investments shall, to the extent possible, be in zero-yield obligations
issued directly by the Bureau of Fiscal Service of the United States Treasury (currently
designated “U.S. Treasury Securities—State and Local Government Series Certificates of
Indebtedness, Notes or Bonds”) (“SLGS”). Such investments shall be made only to the extent
permitted by, and shall be made in accordance with, the applicable statutes, rules and regulations
governing such investments issued by the Bureau of Fiscal Service. The Escrow Agent and the
City expressly recognize that under current regulations all SLGS must be subscribed for not less
than 5 days (7 days for amounts of $10,000,000 or more) nor more than 60 days prior to date of
issuance.
Exhibit C contains a list of scheduled reinvestments. The Escrow Agent is instructed to
subscribe for and take delivery of the Government Securities described in Exhibit C.
If the Department of the Treasury (or the Bureau of Fiscal Service) of the United States
suspends the sale of SLGS causing the Escrow Agent to be unable to purchase SLGS, then the
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Escrow Agent will take the following actions. On the date it would have purchased SLGS had it
been able to do so, the Escrow Agent will purchase direct obligations of the United States (the
“Alternate Investment”) maturing no more than 90 days after the date of purchase and no later
than the scheduled maturity date of such SLGS as shown on Exhibit C. The purchase price of
the Alternate Investment shall be as close as possible but not more than to the principal amount
of the SLGS that would have been purchased on such date if they had been available for
purchase and also not more than the total of all principal and interest to be received on such
investment. The maturity date of the Alternate Investment shall be the latest possible date that
(i) is not more than 90 days after the purchase date and (ii) is not after the scheduled maturity
date for the SLGS that would have been purchased if available as shown on Exhibit C. The
Escrow Agent will purchase each Alternate Investment in the customary manner for such
investments (in the secondary market or in a Treasury auction) at a price no higher than the fair
market value of the Alternate Investment and will maintain records demonstrating compliance
with this requirement. If the Escrow Agent is unable to purchase any investment satisfying all of
these requirements, then the Escrow Agent will leave the balance uninvested and shall notify the
City that it has been unable to purchase such an Alternate Investment, providing the reason for
such inability to the City. On the maturity of each Alternate Investment, the Escrow Agent shall
pay the difference between the total of the receipts (principal and interest) on the Alternate
Investment and the purchase price of the Alternate Investment to the City with a notice to the
City that such amount may need to be paid to the Internal Revenue Service pursuant to Rev.
Proc. 95-47 or successor provisions including any finalized version of Prop. Treas. Reg.
Section 1.148-5(c). If the Alternate Investment matures more than 14 days prior to the next
succeeding interest payment date on the Defeased Bonds on which such proceeds will be needed
to pay principal of or interest on the Defeased Bonds, the Escrow Agent shall treat such amounts
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as an uninvested balance available for reinvestment and shall take all reasonable steps to invest
such amounts in SLGS (or additional Alternate Investments as provided in this Section).
The Escrow Agent shall hold balances not so invested in the Escrow Account on demand
and in trust for the purposes hereof and shall secure same in accordance with applicable Illinois
law for the securing of public funds.
Section 3.03.

The Escrow Agent will take no action in the investment or securing of the

proceeds of the Government Securities which would cause the Defeased Bonds to be classified
as “arbitrage bonds” under the Code, provided, it shall be under no duty to affirmatively inquire
whether the Government Securities as deposited are properly invested under the Code; and,
provided, further, it may rely on all specific directions in this Agreement in the investment or
reinvestment of balances held hereunder.
Section 3.04.

The Escrow Agent will promptly collect the principal, interest or profit

from the Government Securities and promptly apply the same as necessary to the payment of
principal and interest on the Defeased Bonds when due and upon redemption prior to maturity as
herein provided.
Section 3.05.

The Escrow Agent will remit to the Paying Agent, in good funds on or

before each principal or interest payment or redemption date on the Defeased Bonds, moneys
sufficient to pay such principal, interest and redemption price as will meet the requirements for
the retirement of the Defeased Bonds, and such remittances shall fully release and discharge the
Escrow Agent from any further duty or obligation thereto under this Agreement.
Section 3.06.

The Escrow Agent will make no payment of fees, charges or expenses due

or to become due, of the Paying Agent or the bond registrar and paying agent on the Defeased
Bonds, and the City either paid such fees, charges and expenses in advance as set forth in
Section 3.07 hereof or covenants to pay the same as they become due.
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Section 3.07.

The charges, fees and expenses of the Escrow Agent (other than any

charges, fees and expenses incurred pursuant to Section 3.08 hereof) have been paid in advance,
and all charges, fees or expenses of the Escrow Agent in carrying out any of the duties, terms or
provisions of this Agreement shall be paid solely therefrom.
Section 3.08.

The City has called the Defeased Bonds for redemption and payment prior

to maturity on April 1, 2027. As Paying Agent for the Defeased Bonds, the Escrow Agent will
provide for and give timely notice of the call for redemption of the Defeased Bonds. The form
and time of the giving of such notice regarding the Defeased Bonds shall be as specified in the
ordinance authorizing the issuance of the Defeased Bonds. The City shall reimburse the Escrow
Agent for any actual out of pocket expenses incurred in the giving of such notice, but the failure
of the City to make such payment shall not in any respect whatsoever relieve the Escrow Agent
from carrying out any of the duties, terms or provisions of this Agreement.
The Escrow Agent shall give notice of the call of the Defeased Bonds, on or before the
date the notice of such redemption is given to the holders of the Defeased Bonds, to the
Municipal Securities Rulemaking Board (the “MSRB”) through its Electronic Municipal Market
Access system for municipal securities disclosure or through any other electronic format or
system prescribed by the MSRB for purposes of Rule 15c2-12 adopted by the Securities and
Exchange Commission under the Securities Exchange Act of 1934, as amended. Information
with respect to procedures for submitting notice can be found at https://msrb.org.
Section 3.09.

The Escrow Agent may in good faith buy, sell or hold and deal in any of the

Defeased Bonds.
Section 3.10.

The Escrow Agent will submit to the Treasurer a statement within forty-five

(45) days after April 1 and October 1 of each calendar year, commencing November 1, 2020,
itemizing all moneys received by it and all payments made by it under the provisions of this
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Agreement during the preceding six (6) month period (or, for the first period, from the date
hereof to November 1, 2020), and also listing the Government Securities on deposit therewith on
the date of said report, including all moneys held by it received as interest on or profit from the
collection of the Government Securities.
Section 3.11.

If at any time it shall appear to the Escrow Agent that the available proceeds

of the Government Securities and deposits on demand in the Escrow Account will not be
sufficient to make any payment due to the holders of any of the Defeased Bonds, the Escrow
Agent shall notify the Mayor, the City Administrator and the City Treasurer, not less than five
(5) days prior to such date, and the City agrees that it will from any funds legally available for
such purpose make up the anticipated deficit so that no default in the making of any such
payment will occur.
ARTICLE IV
COVENANTS OF CITY
The City covenants and agrees with the Escrow Agent as follows:
Section 4.01.

The Escrow Agent shall have no responsibility or liability whatsoever for

(a) any of the recitals of the City herein, (b) the performance of or compliance with any
covenant, condition, term or provision of the Ordinance, and (c) any undertaking or statement of
the City hereunder or under the Ordinance.
Section 4.02.

All payments to be made by, and all acts and duties required to be done by,

the Escrow Agent under the terms and provisions of this Agreement, shall be made and done by
the Escrow Agent without any further direction or authority of the City or the Treasurer.
Section 4.03.

The City will take any and all action necessary to ensure that adequate

provision is made for the payment of the Defeased Bonds and that the Defeased Bonds are not
classified as “arbitrage bonds” under the Code.

-8-

ARTICLE V
AMENDMENTS, REINVESTMENT OF
FUNDS, IRREVOCABILITY OF AGREEMENT
Section 5.01.

Except as provided in Section 5.04 hereof, all of the rights, powers, duties

and obligations of the Escrow Agent hereunder shall be irrevocable and shall not be subject to
amendment by the Escrow Agent and shall be binding on any successor to the Escrow Agent
during the term of this Agreement.
Section 5.02.

Except as provided in Section 5.04 hereof, all of the rights, powers, duties

and obligations of the City hereunder shall be irrevocable and shall not be subject to amendment
by the City and shall be binding on any successor to the officials now comprising the Council
during the term of this Agreement.
Section 5.03.

Except as provided in Section 5.04 hereof, all of the rights, powers, duties

and obligations of the Treasurer hereunder shall be irrevocable and shall not be subject to
amendment by the Treasurer and shall be binding on any successor to said official now in office
during the term of this Agreement.
Section 5.04.

This Section 5.04 shall not apply to the Exhibits hereto which may be

amended or supplemented in accordance with the foregoing provisions of this Agreement.
Otherwise, this Agreement may be amended or supplemented, and the Government Securities or
any portion thereof may be sold, redeemed, invested or reinvested, in any manner provided (any
such amendment, supplement, or direction to sell, redeem, invest or reinvest to be referred to as a
“Subsequent Action”), upon submission to the Escrow Agent of each of the following:
(1)

Certified copy of proceedings of the Council authorizing the Subsequent

Action and copy of the document effecting the Subsequent Action signed by duly
designated officers of the City.
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(2)

An opinion of nationally recognized bond counsel or tax counsel nationally

recognized as having an expertise in the area of tax-exempt municipal bonds that the
Subsequent Action has been duly authorized by the Council and will not adversely affect
the tax-exempt status of the interest on the Defeased Bonds nor violate the covenants of
the City not to cause the Defeased Bonds to become “arbitrage bonds” under the Code,
and that the Subsequent Action does not materially adversely affect the legal rights of the
holders of the Defeased Bonds.
(3)

An opinion of a firm of nationally recognized independent certified public

accountants that the amounts (which will consist of cash or deposits on demand held in
trust or receipts from non-callable direct obligations of or non-callable obligations
guaranteed by the full faith and credit of the United States of America, all of which shall
be held hereunder) available or to be available for payment of the Defeased Bonds will
remain sufficient to pay when due all principal and interest on the Defeased Bonds after
the taking of the Subsequent Action.
ARTICLE VI
MERGER, CONSOLIDATION OR RESIGNATION OF ESCROW AGENT
Any banking association or corporation into which the Escrow Agent may be merged,
converted or with which the Escrow Agent may be consolidated, or any corporation resulting
from any merger, conversion or consolidation to which the Escrow Agent shall be a party, or any
banking association or corporation to which all or substantially all of the corporate trust business
of the Escrow Agent shall be transferred, shall succeed to all the Escrow Agent’s rights,
obligations and immunities hereunder without the execution or filing of any paper or any further
act on the part of any of the parties hereto, anything herein to the contrary notwithstanding. The
Escrow Agent may at any time resign as Escrow Agent under this Agreement by giving 30 days’
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written notice to the City, and such resignation shall take effect upon the appointment of a
successor Escrow Agent by the City. The City may select as successor Escrow Agent any
financial institution with capital, surplus and undivided profits of at least $25,000,000 and having
a corporate trust office within the State of Illinois, and which is authorized to maintain trust
accounts for municipal corporations in Illinois under applicable law.

Further, if no such

successor Escrow Agent has been designated within 60 days after the City’s receipt of the
written notice of resignation, the resigning Escrow Agent may petition any court of competent
jurisdiction for the appointment of a successor Escrow Agent.
ARTICLE VII
NOTICES TO THE CITY,
THE TREASURER AND THE ESCROW AGENT
Section 7.01.

All notices and communications to the City shall be addressed in writing to:

City Administrator, City of Rock Falls, 603 West 10th Street, Rock Falls, Illinois 61071.
Section 7.02.

All notices and communications to the Escrow Agent shall be addressed in

writing to: [Sauk Valley Bank & Trust Company, Corporate Trust Department, 201 West 3rd
Street, Sterling, Illinois 61081.
ARTICLE VIII
TERMINATION OF AGREEMENT
That, upon final disbursement of funds sufficient to pay the principal and interest of the
Defeased Bonds as hereinabove provided for, the Escrow Agent will transfer any balance
remaining in the Escrow Account to the Treasurer with due notice thereof mailed to the Council,
and thereupon this Agreement shall terminate.
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ARTICLE IX
EXECUTION IN COUNTERPARTS
This Agreement may be executed in several counterparts, each of which shall be an
original and all of which shall constitute one and the same instrument.
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IN WITNESS WHEREOF, The City of Rock Falls, Whiteside County, Illinois, has caused
this Agreement to be signed in its name by its Mayor and to be attested by its City Clerk under
its seal hereunto affixed; and [Sauk Valley Bank & Trust Company, Sterling, Illinois], not
individually, but in the capacity as hereinabove described, has caused this Agreement to be
signed in its corporate name by one of its officers and attested by one of its officers under its
corporate seal hereunto affixed, all as of the ___ day of ______________, 2020.
THE CITY OF ROCK FALLS, WHITESIDE COUNTY,
ILLINOIS

Attest:

By ____________________________________
Mayor

__________________________________
City Clerk
[SEAL]

Attest:

[SAUK VALLEY BANK & TRUST COMPANY],
Sterling, Illinois
By ____________________________________
Its __________________________________

_________________________________
Its_______________________________
[BANK SEAL]
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This Escrow Agreement received and acknowledged by me this ___ day of
____________, 2020.
_____________________________________
City Treasurer
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EXHIBIT A
GOVERNMENT SECURITIES

EXHIBIT B
VERIFICATION REPORT

EXHIBIT C
SCHEDULED REINVESTMENTS
SUBSCRIBE
BY

PURCHASE
DATE

MATURITY
DATE

PAR
AMOUNT

TYPE

RATE

CITY OF ROCK FALLS
______________________________________________________________________________

ORDINANCE NO. ___________
ORDINANCE AUTHORIZING SALE OF SURPLUS PROPERTY
AND FURTHER AUTHORIZING THE MAYOR TO EXECUTE AN AGREEMENT
WITH SURF AIR WIRELESS, LLC FOR THE SAME
______________________________________________________________________________
ADOPTED BY THE
CITY COUNCIL
OF THE
CITY OF ROCK FALLS
THIS _______ DAY OF SEPTEMBER, 2020
______________________________________________________________________________
Published in pamphlet form by authority of the City Council of the City of Rock Falls, this ___
day of September, 2020.
______________________________________________________________________________

ORDINANCE NO. ____________
ORDINANCE AUTHORIZING SALE OF SURPLUS PROPERTY
AND FURTHER AUTHORIZING THE MAYOR TO EXECUTE AN AGREEMENT
WITH SURF AIR WIRELESS, LLC FOR THE SAME
WHEREAS, the City of Rock Falls (the “City”) is the owner of that certain fiber-optic
network and related equipment, commonly known as “FiberNet”, which is operated for the
purpose of providing high-speed internet services to the residents and businesses of the City (all
of the foregoing, the “Fiber Asset”); and
WHEREAS, the Mayor and City Council of the City (collectively, the “Corporate
Authorities”) have reviewed the needs of the City with reference to the Fiber Asset, have made a
careful study of said needs and have determined and concluded that the Fiber Asset is no longer
useful or necessary to the function of the City and is hereby declared to be surplus personal
property of the City; and
WHEREAS, pursuant to Section 11-76-4 of the Illinois Municipal Code (the “Code”),
the corporate authorities of a municipality may by ordinance authorize the sale of surplus
personal property owned by the municipality in such manner as they may designate, with or
without advertising the sale; and
WHEREAS, Surf Air Wireless, LLC, a Delaware limited liability company (“Surf Air”),
has approached the City and has indicated its desire to purchase the Fiber Asset and to assume
the City’s obligations with respect to the same; and
WHEREAS, in connection with said purchase, Surf Air and the City have negotiated and
desire to enter into an Asset Purchase Agreement (the “Agreement”), said Agreement being
attached hereto and incorporated herein as Exhibit A; and
WHEREAS, pursuant to the Agreement, Surf Air has, among other things, offered to pay
to the City the sum of Two Million Two Hundred Twenty-Five Thousand and No/100ths Dollars
($2,225,000.00) (the “Purchase Price”) for the Fiber Asset, including such further and additional
consideration as is set forth in the Agreement; and
WHEREAS, the Corporate Authorities find it in the best interests of the City that the
Fiber Asset be sold for the Purchase Price, all pursuant to the Agreement.
NOW, THEREFORE, BE IT RESOLVED, by the Mayor and City Council of the City
of Rock Falls, Whiteside County, Illinois as follows:
SECTION 1: The preambles to this Ordinance are true and correct and are hereby
incorporated into this Section 1 as if more fully set forth herein.
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SECTION 2: The Corporate Authorities of the City of Rock Falls hereby declare and
find that the Fiber Asset is no longer necessary or useful to, or for the best interests of the City,
and further authorize its sale in accordance with this Ordinance.
SECTION 3: The Agreement and sale of the Fiber Assets to Surf Air pursuant to said
Agreement is approved. The Mayor is hereby authorized and directed to sign, and the City Clerk
to attest, the Agreement on behalf of the City.
SECTION 4: The Mayor and City Clerk are further authorized to execute any
supplemental documents, exhibits or the like as may be necessary or needful to consummate the
sale of the Fiber Asset pursuant to this Ordinance and the Agreement.
SECTION 5: If any section, paragraph, or provision of this Ordinance shall be held to
be invalid or unenforceable for any reason, the invalidity or unenforceability of such section,
paragraph, or provision shall not affect any of the remaining provisions of this Ordinance.
SECTION 6: All ordinances, Ordinances, motions, or parts thereof in conflict herewith
and the same are hereby repealed.
SECTION 7: This Ordinance shall be in full force and effect upon its adoption, approval,
and publication as required by law.
Approved this _____ day of September, 2020.
___________________________________
MAYOR

ATTEST:
________________________________
City Clerk
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AYE
_____________________________

NAY
_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________
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EXHIBIT A
(attach Asset Purchase Agreement)
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BROADBAND FRANCHISE AGREEMENT
BY AND BETWEEN
The
CITY OF ROCK FALLS
And
SURF AIR WIRELESS, LLC
This Broadband Franchise Agreement (hereinafter, the “Agreement”) is made between
the City of Rock Falls, Illinois (including the lawful successor, transferee, designee, or assignee
thereof, hereinafter, the “City”) and Surf Air Wireless, LLC (including its operational affiliates,
hereinafter, “Grantee”) this 30th day of September, 2020 (the ‘‘Effective Date”).
The City, having determined that the financial, legal, and technical abilities of the
Grantee are reasonably sufficient to provide the services, facilities, and equipment necessary to
meet the future broadband access needs of the community, desires to enter into this Agreement
with the Grantee to provide the Grantee with access to the City’s Public Ways for the
construction, operation and maintenance of a Fiber Optic Network to be used to provide
broadband internet access services to the community on the terms and conditions set forth herein.
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SECTION 1: Definition of Terms

For the purpose of this Agreement, capitalized terms, phrases, words, and
abbreviations shall have the meanings ascribed to them herein.

“BIAS” means broadband internet access service, which is a mass-market retail
service by wire or radio that provides the capability to transmit data to and receive data
from all or substantially all Internet endpoints, including any capabilities that are
incidental to and enable the operation of the communications service, but excluding dialup Internet access service, as well as any service that the FCC determines to be
functionally equivalent.
“FCC” means the Federal Communications Commission or successor governmental
entity thereto.
“Fiber Optic Network” means Grantee’s facilities and equipment that comprise the
network, consisting of a set of signal generation, reception and control equipment and fiber
routes that are collectively designed to provide BIAS to multiple Subscribers within the
Franchise Area, but such term does not include (i) a facility that serves Subscribers without using
any Public Ways, (ii) a facility of a common carrier which is subject, in whole or in part, to the
provisions of Title II of the Communications Act, as amended, except that such a facility shall be
considered a Fiber Optic Network to the extent such facility also is used in the transmission of
BIAS directly to Subscribers; or (iii) any facilities of any electric utility used solely for operating
its electric utility systems.
“Franchise” means the initial authorization, or renewal thereof, issued by the City,
whether such authorization is designated as a franchise, agreement, permit, license, resolution,
contract, certificate, ordinance or otherwise, which authorizes the construction or operation of
the Fiber Optic Network. For the avoidance of doubt, this Agreement qualifies as a Franchise.

September 30, 2020 - City of Rock Falls
“Franchise Area” means the present legal boundaries of the City as of the Effective Date,
and shall also include any additions thereto by annexation or other legal means.
“Gross Revenue” means the revenue received by the Grantee from the operation of the
Fiber Optic Network in the Franchise Area to provide BIAS, calculated in accordance with
generally accepted accounting principles. Gross Revenue includes installation fees and
equipment rental fees. Gross revenues shall also include such other revenue sources from BIAS
delivered over the Fiber Optic Network as may now exist or hereafter be developed by Grantee.
Gross Revenue shall not include refundable deposits, bad debt, investment income, any launch
support payments, third-party advertising sales commissions and agency fees, nor any taxes, fees
or assessments imposed or assessed by any governmental authority.
“Initial Franchise Service Area” means that portion of the Franchise Area served by the
Grantee’s Fiber Optic Network as of the Effective Date of this Agreement.
“Person” means any natural person or any association, firm, partnership, joint venture,
corporation, or other legally recognized entity, whether for-profit or not-for profit, but shall not
mean the City.
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“Public Way” shall mean the surface of, and the space above and below, any street, alley,
other land or waterway, dedicated or commonly used for pedestrian or vehicular traffic or other
similar purposes, including, but not limited to, public utility easements and other easements
dedicated for compatible uses, now or hereafter held by the City in the Franchise Area, to the
extent that the City has the right and authority to authorize, regulate, or permit the location of
facilities other than those of the City along such space.
“Subscriber’’ means a Person who lawfully receives with the Grantee’s express
permission, and pays Grantee for, the provision of BIAS over the Fiber Optic Network.
SECTION 2: Grant of Authority

2.1. Grant. The City hereby grants to the Grantee a nonexclusive Franchise authorizing
the Grantee to construct and operate a Fiber Optic Network in the Public Ways within the
Franchise Area and, for that purpose, to erect, install, construct, micro-trench, repair, replace,
reconstruct, maintain, or retain in any Public Way such poles, wires, cables, conductors, ducts,
conduits, vaults, manholes, pedestals, amplifiers, appliances, attachments, and other related
property or equipment as may be necessary or appurtenant to, or useful in the operation of, the
Fiber Optic Network, and to provide such services over the Fiber Optic Network as may be
lawfully allowed.
2.2. Term and Renewal of Franchise. The term of the Franchise granted hereunder shall
be ten (10) years from the Effective Date, unless the Franchise is renewed or is lawfully
terminated in accordance with the terms of this Agreement and/or applicable law. From and after
the Effective Date of this Agreement, the Parties acknowledge that this Franchise Agreement is
intended to be the sole and exclusive Agreement between the Parties pertaining to the Grantee’s
Franchise for the provision of BIAS. This Agreement shall automatically renew for four (4)
additional five (5) year periods thereafter, unless Grantee notifies the City of its intent not to
renew at least ninety (90) days prior to the end of the then current term.
2
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2.3. Police Powers. Nothing in this Agreement shall be construed as an
abrogation by the City of any of its police powers to adopt and enforce generally applicable
ordinances deemed necessary for the health, safety, and welfare of the public, and the Grantee
shall comply with all generally applicable laws and ordinances enacted by the City pursuant to
such police power.
2.5 Reservation of Authority. Nothing in this Agreement shall (1)
abrogate the right of the City to perform any public works or public improvements of any
description, (2) be construed as a waiver of any codes or ordinances of general applicability
promulgated by the City, or (3) be construed as a waiver or release of the rights of the City in
and to the Public Ways.
2.6 Competitive Equity. In the event an application for a new BIAS Franchise, cable
television Franchise authorizing the provision of BIAS, or other similar authorization is filed
with the City proposing to serve the Franchise Area, in whole or in part, the City shall to the
extent permitted by law promptly notify the Grantee, or require the Grantee to be notified, and
include a copy of such application.
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2.7. Parking. Notwithstanding anything to the contrary herein, and provided that
appropriate vehicle safety markings have been deployed, Grantee’s vehicles shall be exempt
from parking restrictions of the City while used in the course of installation, repair, and
maintenance work on the Fiber Optic Network.
SECTION 3: Construction and Maintenance of the Fiber Optic Network

3.1.
Public Way Regulation. Except as may be otherwise provided in this Agreement,
Grantee shall comply with all provisions generally applicable to all occupants of the Public Way
of Chapter 13, entitled “Streets and Sidewalks,” of the Rock Falls Municipal Code, as may be
amended from time to time.
3.2.
Aerial and Underground Construction. At the time of Fiber Optic Network
construction, if all of the transmission and distribution facilities of all of the respective public or
municipal utilities in any area of the Franchise Area are underground, the Grantee shall place its
Fiber Optic Networks’ transmission and distribution facilities underground, provided that such
underground locations are actually capable of accommodating the Grantee’s fiber and other
equipment without technical degradation of the Fiber Optic Network’s signal quality. In any
region(s) of the Franchise Area where the transmission or distribution facilities of the respective
public or municipal utilities are both aerial and underground, the Grantee shall have the
discretion to construct, operate, and maintain all of its transmission and distribution facilities or
any part thereof, aerially or underground. Nothing in this Section shall be construed to require
the Grantee to construct, operate, or maintain underground any ground-mounted appurtenances,
such as Subscriber taps, line extenders, system passive devices, amplifiers, power supplies,
pedestals, or other related equipment.
3.3.

Undergrounding and Beautification Projects.
3.3.1. In the event the City requires users of the Public Way who operate aerial
3
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facilities to relocate such aerial facilities underground, Grantee shall, and shall be provided an
opportunity to, participate in the planning for relocation of its aerial facilities, if any,
contemporaneously with such users. Grantee shall be reimbursed its relocation costs from public
or private funds allocated for the project to the same extent as such funds are made available to
other users of the Public Way, if any, provided that any utility’s exercise of authority granted
under its tariff to charge consumers for the said utility’s cost of the project that are not
reimbursed by the City shall not be considered to be public or private funds.
3.3.2. Under no circumstances shall Grantee be required to relocate its facilities
unless it has been afforded at least sixty (60) days notice of the necessity to relocate its facilities.
Upon adequate notice the Grantee shall provide a written estimate of the cost associated with the
work necessary to relocate its facilities. In instances where a third party is seeking the relocation
of the Grantee’s facilities or where the Grantee is entitled to reimbursement pursuant to the
preceding Section, the Grantee shall not be required to perform the relocation work until it has
received payment for the relocation work.

t
af
dr

3.4.
Non-Interference. The City shall not physically interfere with or cause harmful
interference to the Fiber Optics Network installed by Grantee. The parties shall coordinate with
on any maintenance of the Public Way and the Fiber Optic Network so as not to obstruct or
impede each other’s performance of such maintenance. Grantee shall provide the City with a
telephone number that the City can contact to request Grantee’s coordination pursuant to this
Section.
SECTION 4: Service Obligations

4.1. Initial Service Obligations. Grantee shall design the Fiber Optic Network to provide
BIAS to residential Subscribers upon their request throughout the Initial Franchise Service Area.
The Grantee shall continue to make BIAS available in the Initial Franchise Service Area
throughout the term of this Agreement, and Grantee shall extend its Fiber Optic Network and
provide service consistent with the provisions of this Agreement.
4.2.
General Service Obligation. The Grantee shall make BIAS available beyond the
Initial Franchise Service Area to every residential dwelling unit within the Franchise Area where
the minimum density is at least thirty (30) dwelling units per linear mile of the Fiber Optic
Network as measured from the Fiber Optic System’s closest commercially reasonable and
technically feasible connection point (“Access Point”). Subject to this density requirement,
Grantee shall offer BIAS to all new homes or previously unserved homes located within one
hundred twenty-five (125) feet of the nearest Access Point along the Fiber Optic Network
(hereinafter, a “Standard Installation”).
4.2.1. Long Drops. The Grantee may elect to provide BIAS to areas not meeting
the above density and distance standards. The Grantee may impose an additional charge in
excess of its regular installation charge for any service installation requiring a drop or line
extension in excess of a Standard Installation. Any such additional charge shall be computed on a
time plus materials basis plus a reasonable rate of return.
4.3.
Technical Standards. The Grantee shall comply with all applicable industry
technical standards mutually agreed by the parties from time to time. The Grantee shall
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cooperate with the City in conducting inspections related to these standards upon reasonable
prior written request from the City based on a significant number of Subscriber complaints.
4.4.
Annexations and New/Planned Developments. In cases of annexation to the
Franchise Area, the City shall provide the Grantee written notice of such annexation. In cases of
new construction, planned developments or property development where undergrounding or
extension of the Fiber Optic Network is required, the City shall provide or cause the developer or
property owner to provide notice of the same. Such notices shall be provided at the time of notice
to all utilities or other like occupants of the City’s Public Way. If advance notice of such
annexation, new construction, planned development or property development is not provided, the
Grantee shall be allowed an adequate time to prepare, plan and provide a detailed report as to the
timeframe for it to construct its facilities and provide the services required under this Agreement.
4.5.
Subscriber Service Obligations. The City and Grantee acknowledge that Section
8.1(a) of the FCC’s rules, 47 C.F.R. § 8.1(a), requires BIAS providers to publicly disclose
accurate information to their Subscriber regarding the providers’ network management practices.
Grantee shall comply with this disclosure obligation and all other consumer disclosure and
information protection requirements under applicable law.
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SECTION 5: Oversight and Regulation by City

5.1.
Franchise Fees. The Grantee shall pay to the City a franchise fee (“Franchise
Fee”) in an amount equal to five percent (5%) of annual Gross Revenues received from the
operation of the Fiber Optic Network to provide BIAS to Subscribers in the Franchise Area;
provided, however, that Grantee shall not be compelled to pay any higher percentage of fees than
any other BIAS or cable television service provider, under state authorization or otherwise,
providing service in the Franchise Area using the Public Ways (“Competing Provider”). The
payment of Franchise Fees shall be made on a quarterly basis and shall be due forty-five ( 45)
days after the close of each calendar quarter. If mailed, the Franchise Fee shall be considered
paid on the date it is postmarked. Each Franchise Fee payment shall be accompanied by a report
prepared by a representative of the Grantee showing the basis for the computation of the
franchise fees paid during that period. Any undisputed Franchise Fee payment which remains
unpaid in whole or in part, after the date specified herein shall be delinquent. For any delinquent
Franchise Fee payments, Grantee shall make such payments including interest at the prime
lending rate as quoted by JP Morgan Chase & Co., or its successor, computed from time due
until paid. Any undisputed overpayments made by the Grantee to the City shall be credited upon
discovery of such overpayment until such time when the full value of such credit has been
applied to the Franchise Fee liability otherwise accruing under this Section.
5.1.1. The Parties acknowledge that, at present, they have agreed to a maximum
permissible Franchise Fee of five percent (5%) of Gross Revenues. In the event the City
proposes to increase the Franchise Fee above five percent (5%), the City shall hold a public
hearing and determine if the City should collect the additional amount. Following the
determination, the City shall notify the Grantee of its intent to collect the increased Franchise Fee
and Grantee shall have a reasonable time (not to be less than ninety (90) days from receipt of
notice from the City) to effectuate any changes necessary to begin the collection of such
increased Franchise Fee or notify the Grantee of its intent to not collect the increased fee. In the
event that the City increases said Franchise Fee, the Grantee shall notify its Subscribers of the
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City’s decision to increase said fee prior to the implementation of the collection of said fee from
Subscribers.
5.1.2. In the event a change in State or Federal law requires the City to reduce
the Franchise Fee percentage that may be collected, the parties shall amend this Agreement to
reduce the percentage Franchise Fee hereunder to the lower of (i) the maximum permissible
Franchise Fee percentage under applicable law or (ii) the lowest Franchise Fee percentage paid
by any other Competing Provider; provided that (a) such amendment is in compliance with the
change in State and Federal law; (b) the City approves the amendment by ordinance; and ( c) the
City notifies Grantee at least ninety (90) days prior to the effective date of such an amendment.
5.1.3. For the avoidance of doubt, the Grantee may pass all Franchise Fees
through to its Subscribers as a separate line-item charge on the Subscribers bills.
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5.2.
Franchise Fees Subject to Audit. The City and Grantee acknowledge that the City
may audit Grantee’s payment of the Franchise Fees, and the City shall utilize the procedures and
standards set forth in the Illinois Municipal Code at 65 ILCS 5/11-42-11.05 (Municipal
Franchise Fee Review; Requests For Information). Any audit shall be conducted in accordance
with generally applicable auditing standards.
5.3.
Proprietary Information. Notwithstanding anything to the contrary set forth in
this Agreement, the Grantee shall not be required to disclose information which it reasonably
deems to be proprietary or confidential in nature, with the exception of the information directly
related to an audit of Franchise Fees as set forth in Section 5.2. The City agrees to treat any
information disclosed by the Grantee as confidential and only to disclose it to those employees,
representatives, and agents of the City that have a need to know in order to enforce this Franchise
Agreement and who agree to maintain the confidentiality of all such information. For purposes
of this Section, the terms “proprietary or confidential” include, but are not limited to, information
relating to the Fiber Optic Network design, Subscriber lists, marketing plans, financial
information unrelated to the calculation of Franchise Fees, or other information that is reasonably
determined by the Grantee to be competitively sensitive. Grantee may make proprietary or
confidential information available for inspection but not copying or removal by the Franchise
Authority’s representative. In the event that the City has in its possession and receives a request
under the Illinois Freedom of Information Act (5 ILCS 140/1 et seq.), or similar law for the
disclosure of information the Grantee has designated as confidential, trade secret or proprietary,
the City shall notify Grantee of such request and cooperate with Grantee in opposing such
request. Grantee shall indemnify and defend the City from and against any claims arising from
the City’s opposition to disclosure of any information Grantee designates as proprietary or
confidential. Compliance by the City with an opinion or directive from the Illinois Public Access
Counselor or the Illinois Attorney General under the Illinois Freedom of Information Act, 5
ILCS 140/1 et seq., or with a decision or order of a court with jurisdiction over the City, shall not
be a violation of this Section.
SECTION 6: Assignment of Agreement or Transfer of Control of Grantee
6.1.
The Grantee may not assign this Agreement without the prior written consent of
the City, which consent shall not be unreasonably withheld or delayed.
6
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6.2.
During any period in which the Grantee is accessing a Public Way pursuant to this
Agreement, no transfer of control of the Grantee, defined as an acquisition of fifty-one percent
(51%) or greater ownership interest in Grantee, shall take place without the prior written consent
of the City, which consent shall not be unreasonably withheld or delayed.
6.3.
No consent shall be required, however, for (1) a transfer in trust, by mortgage,
hypothecation, or by assignment of any rights, title, or interest of the Grantee in this Agreement
in order to secure indebtedness, or (2) a transfer to an affiliate of Grantee that controls Grantee,
is directly or indirectly owned or controlled by Grantee, or is commonly controlled with Grantee.
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6.4.
The Grantee, and any proposed assignee or transferee under this Section 6, shall
submit a written application to the City containing or accompanied by such information as is
reasonably required by the City. Within thirty (30) days after receiving a request for consent, the
City shall notify the Grantee in writing of any additional information, if any, it requires to
determine the legal, financial and technical qualifications of the assignee or new controlling
party. If the City has not taken final action on the Grantee’s request for consent within one
hundred (120) days after receiving such request, consent shall be deemed granted. As a condition
to granting of any consent, the City may require the transferee to agree in writing to assume the
obligations of the Grantee under this Agreement.
6.5.
Any transfer of control resulting from or after the appointment of a receiver or
receivers or trustee or trustees, however denominated, designated to take over and conduct the
business of the Grantee, whether in a receivership, reorganization, bankruptcy or other action or
proceeding, unless such receivership or trusteeship shall have been vacated prior to the
expiration of a one hundred twenty (120) day period, shall be treated as a transfer of control
and require the City’s consent thereto in the manner described in Section 6 above.
SECTION 7: Insurance, Indemnity, and Limitation of Liability

7.1.
Insurance. Throughout the term of this Agreement, the Grantee shall,
at its own cost and expense, maintain Commercial General Liability Insurance and, at their
request, provide the City certificates of insurance designating the City and its officers, boards,
commissions, councils, elected officials, agents and employees as additional insureds and
demonstrating that the Grantee has obtained the insurance required in this Section. Such policy
or policies shall be in the minimum amount of five million dollars ($5,000,000.00) for bodily
injury or death to any one person, and five million dollars ($5,000,000.00) for bodily injury or
death of any two or more persons resulting from one occurrence, and five million dollars
($5,000,000.00) for property damage resulting from any one accident. Such policy or policies
shall be non-cancelable except upon thirty (30) days prior written notice to the City. The Grantee
shall provide workers’ compensation coverage in accordance with applicable law. The Grantee
shall indemnify and hold harmless the City from any workers compensation claims to which the
Grantee may become subject during the term of this Agreement.
7.2.
Indemnification. The Grantee shall indemnify, defend and hold harmless the
City, its officers, employees, and agents (the “Indemnitees”) from and against any injuries,
claims, demands, judgments, damages, losses and expenses, including reasonable attorney’s fees
and costs of suit or defense (the “Indemnification Events”), arising in the course of the Grantee
7
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constructing and operating its Fiber Optic Broadband Network within the City. The Grantee’s
obligation with respect to the Indemnitees shall apply to Indemnification Events which may
occur during the term of this Agreement, provided that the claim or action is initiated within the
applicable statute of limitations, notwithstanding that the claim may be made or action filed
subsequent to the termination or expiration of this Agreement. The City shall give the Grantee
timely written notice of its obligation to indemnify and defend the City after the City’s receipt of
a claim or action pursuant to this Section. For purposes of this Section, the word “timely” shall
mean within a time period that does not cause prejudice to the respective positions of the Grantee
and/or the City. If the City elects in its own discretion to employ additional counsel, the costs for
such additional counsel for the City shall be the responsibility of the City.
7.2.1. The Grantee shall not indemnify the City for any liabilities, damages, costs
or expense resulting from any conduct for which the City, its officers, employees and agents may
be liable under the laws of the State of Illinois.
7.2.2. Nothing herein shall be construed to limit the Grantee’s duty to indemnify
the City by reference to the limits of insurance coverage described in this Agreement.
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7.3.
Limitation of Liability. In connection with the subject matter of this Agreement,
neither party shall be liable for consequential, indirect, or punitive damages (including lost
revenues, loss of equipment, interruption or loss of service, or loss of data) for any cause of
action, whether in contract, tort, or otherwise, even if the party was or should have been aware of
the possibility of these damages, whether under theory of contract, tort (including negligence),
strict liability, or otherwise. This limitation shall survive the expiration or termination of this
Agreement.
SECTION 8: Enforcement of Franchise

8.1.
Notice of Violation or Default. In the event the City believes that the Grantee has
not complied with a material term of the Franchise, it shall notify the Grantee in writing with
specific details regarding the exact nature of the alleged noncompliance or default.
8.2.
Grantee’s Right to Cure or Respond. The Grantee shall have thirty (30) days
from the receipt of the City’s written notice: (1) to respond to the City, contesting the assertion
of noncompliance or default; or (2) to cure such default; or (3) in the event that, by nature of the
default, such default cannot be cured within the thirty (30) day period, initiate reasonable steps to
remedy such default and notify the City of the steps being taken and the projected date that the
cure will be completed.
8.3.
Enforcement. Subject to applicable State and Federal law, and following notice
and an opportunity to cure and respond pursuant to the provisions of Section 8.2 above, in the
event the City determines that the Grantee is in default of any material provision of the
Franchise, the City may:
8.3.1. seek specific performance of any provision that reasonably lends itself to
such remedy or seek other relief available at law, including declaratory or injunctive relief; or
8.3.2. in the case of a substantial or frequent default of a material provision of
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the Franchise, declare the Agreement to be revoked in accordance with the following:
(i) The City shall give written notice to the Grantee of its intent to
revoke the Franchise on the basis of a pattern of noncompliance by the Grantee. The notice shall
set forth with specificity the exact nature of the noncompliance. The Grantee shall have ninety
(90) days from the receipt of such notice to object in writing and to state its reasons for such
objection. In the event the City has not received a response from the Grantee or upon receipt of
the response does not agree with the Grantee’s proposed remedy or in the event that the Grantee
has not taken action to cure the default, it may then seek termination of the Franchise at a public
hearing. The City shall cause to be served upon the Grantee, at least ten (10) days prior to such
public hearing, a written notice specifying the time and place of such hearing and stating its
intent to request termination of the Franchise.
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(ii) At the designated hearing, the City shall give the Grantee an
opportunity to state its position on the matter, present evidence and question witnesses, after
which the City shall determine whether or not the Franchise shall be terminated. The public
hearing shall be on the record. A copy of the transcript shall be made available to the Grantee at
its sole expense. The decision of the City shall be in writing and shall be delivered to the
Grantee in a manner authorized by Section 9.2. The Grantee may appeal such determination to
any court with jurisdiction within thirty (30) days after receipt of the City’s decision.
SECTION 9: Miscellaneous Provisions

9.1.
Force Majeure. The Grantee shall not be held in default under, or in
noncompliance with, the provisions of the Franchise, nor suffer any enforcement or penalty
relating to noncompliance or default (including termination, cancellation or revocation of the
Franchise), where such noncompliance or alleged defaults occurred or were caused by strike,
riot, war, earthquake, flood, tidal wave, unusually severe rain or snow storm, hurricane, tornado
or other catastrophic act of nature, labor disputes, failure of utility service necessary to operate
the Fiber Optic Broadband Network, governmental, administrative or judicial order or regulation
or other event that is reasonably beyond the Grantee’s ability to anticipate or control. This
provision also covers work delays caused by waiting for utility providers to service or monitor
their own utility poles on which the Grantee’s fiber or equipment is attached, as well as
unavailability of materials or qualified labor to perform the work necessary. Non-compliance or
default shall be corrected within a reasonable amount of time after force majeure has ceased.
9.2.
Notice. Any notification that requires a response or action from a party to this
franchise within a specific time-frame, or that would trigger a timeline that would affect one or
both parties’ rights under this franchise, shall be in writing and shall be sufficiently given and
served upon the other party by hand delivery, first class mail, registered or certified, return
receipt requested, postage prepaid, or by reputable overnight courier service and addressed as
follows:
To the City:

To the Grantee:

City of Rock Falls
603 West 10th Street
Rock Falls, Illinois 61071

Surf Air Wireless, LLC
P.O. Box 1401
La Porte, IN 46352
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ATTN: City Administrator

ATTN: Gregory B. Armstrong, CEO
With copy to:
Chilton, Yambert and Porter, LLP
303 W Madison, Suite 2300
Chicago, IL 60606
ATTN: Randy Vickery

Recognizing the widespread usage and acceptance of electronic forms of communication, emails
and faxes will be acceptable as formal notification related to the conduct of general business
amongst the parties to this contract, including but not limited to programming and price
adjustment communications. Such communication should be addressed and directed to the
person of record as specified above. Either party may change its address and addressee for
notice by notice to the other party under this Section.
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9.3.
Entire Agreement. This Agreement embodies the entire understanding
and agreement of the City and the Grantee with respect to the subject matter hereof and
supersedes all prior and contemporaneous agreements, understandings, negotiations and
communications, whether written or oral. Except for ordinances adopted pursuant to Sections
2.4 and 2.5 of this Agreement, all ordinances or parts of ordinances related to the provision of
Fiber Optic Broadband Service that are in conflict with or otherwise impose obligations different
from the provisions of this Agreement are superseded by this Agreement.
9.3.1. The City may adopt after the Effective Date a BIAS provider regulatory
ordinance that complies with applicable law, provided the provisions of any such ordinance
adopted subsequent to the Effective Date of this Agreement shall not apply to the Grantee during
the term of this Agreement.
9.4.
Severability. If any section, subsection, sentence, clause, phrase, or other portion
of this Agreement is, for any reason, declared invalid, in whole or in part, by any court, agency,
commission, legislative body, or other authority of competent jurisdiction, such portion shall be
deemed a separate, distinct, and independent portion. Such declaration shall not affect the
validity of the remaining portions hereof, which other portions shall continue in full force and
effect. If any material provision of this Agreement is made or found to be unenforceable by such
a binding and final decision, either party may notify the other in writing that the Franchise has
been materially altered by the change and of the election to begin negotiations to amend the
Franchise in ·a manner consistent with said proceeding or enactment; provided, however, that
any such negotiated modification shall be competitively neutral, and the parties shall be given
sufficient time to implement any changes necessitated by the agreed-upon modification.
9.5.
Governing Law. This Agreement shall be deemed to be executed in the
State of Illinois, and shall be governed in all respects, including validity, interpretation and
effect, and construed in accordance with, the laws of the State of Illinois and/or Federal law, as
applicable.
9.6.
Venue. Except as to any matter within the jurisdiction of the Federal courts or the
FCC, all judicial actions relating to any interpretation, enforcement, dispute resolution or any
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other aspect of this Agreement shall be brought in the Circuit Court of the State of Illinois,
Whiteside County, Illinois. Any matter brought pursuant to the jurisdiction of the Federal court
shall be brought in the United States District Court of the Northern District of Illinois.
9.7.
Modification. Except as provided in Sections 5.1.1 and 5.1.2, no provision of this
Agreement shall be amended or otherwise modified, in whole or in part, except by an
instrument, in writing, duly executed by the City and the Grantee, which amendment shall be
authorized on behalf of the City through the adoption of an appropriate ordinance or resolution
by the City, as required by applicable law.
9.8.
No Third-Party Beneficiaries. Nothing in this Agreement is intended to
confer third-party beneficiary status on any person, individual, corporation or member of the
public to enforce the terms of this Agreement.
9.9.
No Waiver of Rights. Nothing in this Agreement shall be construed as
a waiver of any rights, substantive or procedural, Grantee may have under State or Federal law
unless such waiver is expressly stated herein.
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9.10. Validity of Agreement. The parties acknowledge and agree in good
faith on the validity of the provisions, terms and conditions of this Agreement, in their
entirety, and that the Parties have the power and authority to enter into the provisions, terms, and
conditions of this Agreement.
9.11. Authority to Sign Agreement. Grantee warrants to the City that it is authorized to
execute, deliver and perform this Agreement. The individual signing this Franchise
Agreement on behalf of the Grantee warrants to the City that s/he is authorized to execute this
Agreement in the name of the Grantee.
IN WITNESS WHEREOF, this Agreement has been executed by the duly
authorized representatives of the parties as set forth below, as of the date set forth below:
For City:

For Grantee:

City of Rock Falls

Surf Air Wireless, LLC

By: _______________________________

By: _______________________________

Name:

Name:

Title:

Title:

Date:

Date:
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CITY OF ROCK FALLS
______________________________________________________________________________
RESOLUTION NO.
RESOLUTION AUTHORIZING TRANSFER OF FUNDS
TO ESCROW ACCOUNT RELATING TO BOND DEFEASANCE
MADE IN CONNECTION WITH FIBERNET ASSET SALE
______________________________________________________________________________
ADOPTED BY THE
MAYOR AND CITY COUNCIL
OF THE
CITY OF ROCK FALLS
THIS _______ DAY OF ____________, 2020
______________________________________________________________________________
Published in pamphlet form by authority of the City Council of the City of Rock Falls, this
_____ day of ____________, 2020.
______________________________________________________________________________

RESOLUTION NO.
RESOLUTION AUTHORIZING TRANSFER OF FUNDS
TO ESCROW ACCOUNT RELATING TO BOND DEFEASANCE
MADE IN CONNECTION WITH FIBERNET ASSET SALE
WHEREAS, in 2017, the City of Rock Falls (the “City”) authorized two (2) separate
bond issues, said issues being the (i) $2,120,000 General Obligation Bonds (Alternate Revenue
Source), Series 2017A, referred to herein as “2017A Bonds”; and (ii) $2,665,000 Taxable
General Obligation Bonds (Alternate Revenue Source), Series 2017B, referred to herein as the
“2017B Bonds”, the 2017A Bonds and 2017B Bonds being collectively referred to as the
“Bonds”, to pay for the costs of designing, constructing and operating a broadband internet
system for the City; and
WHEREAS, the City has been approached by Surf Air Wireless, LLC, a Delaware
limited liability company (“SAW”), proposing the purchase of a portion of the City’s broadband
internet system, commonly known as “FiberNet” (all of the foregoing, the “Asset Sale”); and
WHEREAS, the Bonds are still outstanding and have not been paid in full; and
WHEREAS, in connection with the Asset Sale, and upon advice of the City’s bond
counsel, a defeasance of the 2017A Bonds must occur and the City’s obligations under the same
must be secured with funds placed in an escrow account with the bond registrar and paying
agent, Sauk Valley Bank & Trust Company; and
WHEREAS, the amount to be deposited with the registrar and paying agent prior to the
Asset Sale to defease the Bonds is the amount of $2,610,636.57; and
WHEREAS, the City does not have sufficient funds within its General or
Fiber/Broadband Funds to satisfy the amount required to be placed in escrow for the bond
defeasance; and
WHEREAS, the City’s Sewer Fund and Electric Utility Fund have sufficient reserve
accounts not needed for the current operations of the same to fund the escrow deposit; and
WHEREAS, the Mayor and City Council have duly considered the needs of the City
relative to the Asset Sale and deem it appropriate and necessary to transfer such surplus funds
from the Sewer and Electric Utility Funds for the funding of the escrow deposit; and
WHEREAS, the City finds it in the best interests of the City and its residents to
authorize acceptance of the transfer of the sum of $1,305,318.29 from the Sewer Fund and
$1,305,318.28 from the Electric Utility Fund to the registrar and paying agent as holder of the
escrow account, with such amounts to be repaid to the Electric Utility Fund and to the Sewer
Fund in installments on an annual basis from proceeds received from the Asset Sale over a
period not to exceed ten (10) years, all as more specifically set forth herein.
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NOW, THEREFORE, BE IT RESOLVED by the Mayor and the City Council of the
City of Rock Falls, as follows:
SECTION 1: The recitals contained in the preambles to this Resolution are true and
correct and are hereby incorporated into this Resolution as if more fully set forth herein.
SECTION 2: The City Treasurer is hereby authorized to transfer the total sum of
$2,610,636.57, consisting of $1,305,318.29 from the Sewer Fund and $1,305,318.28 from the
Electric Utility Fund, to Sauk Valley Bank & Trust Company for placement into escrow to
secure payment of the City’s obligations under the 2017A Bonds following the bond defeasance.
SECTION 3: The foregoing amounts shall accrue interest at the rate of one percent
(1.00%) per annum and shall be repaid to the Sewer and Electric Utility Funds, in equal amounts,
from amounts received by the City as installment sale payments and franchise fees generated
under the Asset Sale, but provided that the first $270,000.00 received each year from the Asset
Sale shall be dedicated to and used for payment of the annual amounts due on the 2017B Bonds,
and any amounts received by the City each year as installment sale payments or franchise fees in
excess of $270,000.00 under the Asset Sale shall be exclusively utilized for repayment to the
Sewer and Electric Utility Funds pursuant to this Resolution. Notwithstanding the foregoing, all
amounts owed to the Sewer and Electric Utility Funds hereunder shall be repaid in full on or
before ten (10) years from the date hereof.
SECTION 4: The sums transferred hereunder shall in no manner be deemed to conflict
with or supersede the City’s adopted policies, which require adequate and sufficient reserves to
be held by each enterprise department for continued operations in the event of a revenue
shortfall. To ensure the same, the City’s Finance Committee is hereby charged with reviewing
the financial impact to the Sewer and Electric Utility Funds, if any, resulting from the passage of
this Resolution at least once every three (3) years until such amounts as are due and owing to
said funds hereunder are repaid in full.
SECTION 5: The City Clerk is hereby authorized to provide a certified copy of this
Resolution to any party so requesting.
SECTION 6: All resolutions and parts of resolutions in conflict herewith are, to the
extent of such conflict, hereby repealed.
SECTION 7: This Resolution shall be in full force and effect from and after its passage
and approval and publication as required by law.
(remainder of page intentionally left blank)
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Approved this _____ day of ________________, 2020.

Mayor
ATTEST:
City Clerk

AYE

NAY

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________

_____________________________

_______________________________
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