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Rock Falls City Council Agenda
January 5, 2021
6:30 p.m.
Governor Pritzker’s Executive Orders No. 2020-07 and No. 2020-18, suspends the in-person
attendance requirement for members of the public body and allows for remote participation. In
light of the current COVID-19 public health emergency and the prohibition of public gatherings
of 10 or more, the City Council has chosen to conduct the City Council Meeting remotely.
If you would like to listen to the meeting, please go to https://zoom.us/j/98364850701, and enter
the webinar passcode 123456.
To submit questions or comments for the Audience Request portion of the meeting:
Submit your questions to meeting@rockfalls61071.com prior to January 5, 2021 at 3:00 p.m. and
your questions and/or comments, if appropriate, will be read during the meeting and addressed
at that time.
Call to Order at 6:30 p.m.
Roll Call
Audience Requests
Bid Opening for sale of Real Estate
1. 710 1/2 Avenue A, Rock Falls, IL (PIN # 11-27-310-015)
2. 614 3rd Avenue, Rock Falls, IL (PIN # 11-28-436-020)
3. 1015 9th Avenue, Rock Falls, IL (PIN # 11-33-128-008)
Community Affairs
Bethany Bland, President/CEO, Rock Falls Chamber of Commerce
Consent Agenda
1. Approval of the Minutes of the December 15, 2020 Regular Council Meeting
2. Approval of bills as presented
City Administrator Robbin Blackert
Information/Correspondence
James Reese, City Attorney
Corey Buck, City Engineer

Department Heads
Alderman Reports/Committee Chairman Requests
Ward 1
Alderman Bill Wangelin
Alderman Gabriella Palmer – Finance/Insurance/Investment Committee Chairman
Ward 2
Alderman Brian Snow – Building Code Committee Chairman
Alderman Casey Babel
Ward 3
Alderman Jim Schuneman – Utility Committee Chairman/Tourism Committee Chairman
1. Approval of a Pole Attachment Agreement by and between the City of Rock Falls
and Surf Air Wireless, LLC
Alderman Rod Kleckler – Public Works/Public Property Committee Chairman
Ward 4
Alderman Lee Folsom – Police/Fire Committee Chairman
Alderman Violet Sobottka – Ordinance/License/Personnel/Safety Committee Chairman
Mayor’s Report
1. Update on Grant Awards
Adjournment
Next City Council meeting – January 19, 2021 at 6:30 p.m.
Posted: December 31, 2020
Michelle Conklin, Deputy City Clerk
The City of Rock Falls is subject to the requirements of the Americans with Disabilities Act of 1990. Individuals with Disabilities
who plan to attend this meeting and who require certain accommodations in order to allow them to observe and/or participate in
the meeting, or who have questions regarding the accessibility of the meeting or the facilities, are requested to contact Mark Searing,
ADA Coordinator, at 1-815-622-1108 promptly to allow the City of Rock Falls to make reasonable accommodations within 48
hours of the scheduled meeting.

Pole Attachment Agreement
By and between
THE CITY OF ROCK FALLS, ILLINOIS
And
SURF AIR WIRELESS, LLC.
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POLE ATTACHMENT LICENSE AGREEMENT

This Pole Attachment License Agreement (the "Agreement") dated ____________________, 2020
("Effective Date") is made by and between the City Rock Falls, Illinois, a municipal corporation
("City"), and Surf Air Wireless, LLC ("Licensee").
Recitals
Whereas, City owns and operates a municipally-owned utility ("Utility") performing the essential public
services of distributing electric power to the citizens, businesses and institutions of the Rock Falls, Illinois;
and
Whereas, City is responsible for safeguarding the integrity of its electric system, obtaining fair
compensation for the use of its infrastructure through collection of fees and other charges, ensuring
compliance with all applicable federal, state and local laws, rules and regulations, ordinances and standards
and policies, and permitting fair and reasonable access to available capacity on City's Utility infrastructure;
and
Whereas, Licensee proposes to install and maintain Communications Facilities (hereinafter defined) and
associated equipment (Licensee's "Attachments") on City's Utility Poles ("Utility Poles" or "Poles") to
provide Communications Services (hereinafter defined); and
Whereas, City, acting through its Utility is willing, when it may lawfully do so, to issue one or more
Permits authorizing the placement or installation of Licensee's Attachments on Utility Poles, provided
that City, acting through its Utility may refuse, on a nondiscriminatory basis, to issue a Permit where there
is insufficient capacity or for reasons relating to safety, reliability, generally applicable engineering
purposes, and/or any other Applicable Standard; and
Whereas, the parties intend that this Agreement shall replace and supersede all previous pole attachment
and or infrastructure use agreements between the parties upon the Effective Date of this Agreement.
Therefore, in consideration of the mutual covenants, terms and conditions set out below the parties agree
as follows:
Article 1. Definitions

For the purposes of this Agreement, the following terms, phrases, words, and their derivations, shall have
the meaning given below, unless more specifically defined within a specific Article or Paragraph of this
Agreement. When not inconsistent with the context, words used in the present tense include the future
and past tense, and words in the singular number include the plural number. The words "shall" and "will"
are mandatory and "may" is permissive. Words not defined shall be given their common and ordinary
meaning.
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1.1

Affiliate: when used in relation to Licensee, means another entity that owns or controls, is owned
or controlled by, or is under common ownership or control with Licensee.

1.2

Applicable Standards and Specifications: means all applicable engineering and safety standards
and specifications governing the installation, maintenance, and operation of facilities and the
performance of all work in or around electric Utility Facilities and includes the most current
versions of National Electric Safety Code ("NESC"), the National Electrical Code ("NEC"), and the
regulations of the Occupational Safety and Health Administration ("OSHA"), each of which is
incorporated by reference in this Agreement, and/or other reasonable safety and engineering
requirements, standards or specifications, of City's Utility or other federal, state, or local authority
with jurisdiction over Utility Facilities, as such requirements may be revised, modified, restated,
supplemented or updated by Utility from time to time. City's Utility's current Standards and
Specifications are set forth in the document attached in Appendix C.

1.3

Attaching Entity: means any public or private entity, including Licensee, that, pursuant to a
license agreement with Utility, places an Attachment on Utility's Pole(s).

1.4

Attachment(s): means Licensee's Communications Facilities that are placed directly on Utility's
Poles or supported by facilities attached or placed on Utility's Poles. An Attachment to a Utility
pole shall include the area 6" above and 6" below the physical point of the Facilities attachment to
the Pole.

1.5

Capacity: means the ability of a Pole to accommodate an additional Attachment based on
Applicable Standards, including space and loading considerations.

1.6

Communications Facilities: means wireline facilities, including but not limited to, fiber optic,
copper, and/or coaxial cables, all associated equipment utilized to provide Communications
Service, but excluding Wireless Facilities affixed to Utility's Poles. All Wireless Facilities attached
to Utility's Poles must be authorized pursuant to a separate agreement or rider/addendum to this
Agreement.

1.7

Communications Service: means the transmission or receipt of video, data, broadband Internet,
or other forms of digital or analog signals over Communications Facilities.

1.8

Correct: means to perform work to bring an Attachment into compliance with Applicable Standards.

1.9

Emergency: means a situation exists which, in the reasonable discretion of Licensee or Utility, if
not remedied immediately, poses an imminent threat to public to public health, life, or safety,
damage to property or a service outage.

1.10

Environmental Laws: means all federal, state and local statutes, and all regulations or ordinances
of any federal, state, county or local regulatory agency, relating to the protection of health, safety
or the environment including, without limitation, the Clean Air Act, the Water Pollution Control
Act, the Resource Conservation and Recovery Act, the Comprehensive Environmental Response,
Compensation and Liability Act, the Toxic Substance Control Act, all statutes, rules and
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regulations applicable to wetlands and all similar state and local laws now or hereinafter enacted
or amended.
1.11

Equipment Attachment: means each power supply, amplifier, pedestal, appliance or other single
device or piece of equipment but excluding wireless attachments affixed to any City Pole or Utility
Facilities.

1.12

Licensee: means Surf Air Wireless, LLC, its authorized successors and assignees.

1.13

Make-Ready or Make-Ready Work: means all work that Utility reasonably determines to be
required to accommodate Licensee's Communications Facilities and/or to comply with all
Applicable Standards. Such work includes, but is not limited to, rearrangement and/or transfer of
Utility Facilities or existing Attachments, inspections, engineering work, permitting work, tree
trimming (other than tree trimming performed for normal maintenance purposes), pole replacement
and construction, but does not include Licensee's routine maintenance.

1.14

Micro Wireless Facility: means a small wireless facility that is not larger in dimension than 24
inches in length, 15 inches in width, and 12 inches in height and that has an exterior antenna, if
any, no longer than 11 inches.

1.15

Occupancy: means the use or reservation of space for Attachments on a Utility Pole.

1.16

Overlash: means to place an additional wire or cable Communications Facility onto an existing
attached Communications Facility. Absent separate concurrence, Overlash shall not include the
suspension of wireless facilities on existing Attachments or Communications Facility. Overlash
shall not be counted as a separate Attachment for purposes of calculating annual Pole Attachment
Fees.

1.17

Pedestals/Vaults/Enclosures: means above- or below-ground housings that are not attached to
City Poles but are used to enclose a cable/wire splice, power supplies, amplifiers, passive devices,
and/or to provide a service connection point.

1.18

Permit: means written or electronic authorization by Utility for Licensee to make or maintain
Attachments to specific City Poles pursuant to the requirements of this Agreement. Licensee's
Attachments made prior to the Effective Date and previously authorized by Utility ("Existing
Attachments") shall be deemed Permitted Attachments hereunder.

1.19

Pole or Utility Pole: means a pole owned or controlled by City or Utility that is used for the
distribution of electricity and/or Communications Service and is capable of supporting
Attachments for Communications Facilities. For purposes of this Agreement, a City owned or
controlled pole includes poles owned or jointly-owned by a third-party on which the City has
authority to manage the use and installation of Attachments within the communications space.
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1.20

Post-Construction Inspection: means the inspection by Utility or Licensee or some combination
of both to verify that the Attachments have been made in accordance with Applicable Standards
and the Permit.

1.21

Pre-Construction Survey: means all work or operations required by Applicable Standards and/or
Utility to determine the Make-Ready Work necessary to accommodate Licensee's Communications
Facilities on a Pole. Such work includes, but is not limited to, field inspection and administrative
processing.

1.22

Reserved Capacity: means capacity or space on a Pole that City has identified and reserved for its
own future utility requirements at the time of the Permit grant pursuant to a bona fide development
plan projecting a need for such use, including the installation of communications circuits for
operation of Utility's gas and/or electric system.

1.23

Riser: means metallic or plastic encasement materials placed vertically on the Pole to guide and
protect wires and cables.

1.24

Tag: means to place distinct markers on wires and cables, coded by color or other means specified
by Utility and/or applicable federal, state or local regulations, that will readily identify the type of
Attachment (e.g., cable TV, telephone, high-speed broadband data, public safety) and its owner.

1.25

Unauthorized Attachment: means any Attachment placed on Utility's Pole(s) without such
authorization as is required by this Agreement, provided the Licensee's Attachments made pursuant to
a prior agreement between the parties shall not be considered Unauthorized Attachments.

1.26

Utility Facilities: means all personal property and real property owned or controlled by City
Utility, including Poles and related facilities.

1.27

Wireless Facility means equipment at a fixed location that enables wireless communications
between user equipment and a communications network, including: (i) equipment associated with
wireless communications; and (ii) radio transceivers, antennas, coaxial or fiber-optic cable, regular
and backup power supplies, and comparable equipment regardless of technological configuration.
"Wireless Facility" does not include: (i) the structure or improvement on, under, or within which
the equipment is collocated; or (ii) wireline backhaul facilities, coaxial or fiber optic cable that is
between wireless support structures or utility poles or coaxial, or fiber optic cable that is otherwise
not immediately adjacent to or directly associated with an antenna.

Article 2. Scope of Agreement
2.1

Grant of License. Subject to the provisions of this Agreement, City grants Licensee a revocable,
nonexclusive license authorizing Licensee to install and maintain Attachments to City's Utility
Poles.
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2.2

No Wireless Attachments. This Agreement does not contemplate or authorize the attachment of
wireless attachments to City Poles, and such use will only be allowed pursuant to a separately
negotiated wireless pole attachment agreement or rider/amendment hereto. Nor does this Agreement
authorize the installation of Wireless Facilities (excluding Micro Wireless Facilities) mid-span on
existing Attachments absent the City's prior authorization.

2.3

Parties Bound by Agreement. Licensee and City agree to be bound by all provisions of this
Agreement.

2.4

Permit Issuance Conditions. City, acting though the Utility will issue one or more Permit(s) to
Licensee only when the City/Utility determines, in its sole judgment, exercised reasonably, that
(i) it has sufficient Capacity to accommodate the requested Attachment(s), (ii) Licensee meets all
requirements set forth in this Agreement, and (iii) such Permit(s) comply with all Applicable
Standards.

2.5

Reserved Capacity. Access to space on Utility Poles will be made available to Licensee with the
understanding that certain Poles may be subject to Reserve Capacity for future service use. At the
time of Permit issuance, Utility shall notify Licensee if capacity on particular poles is being
reserved for reasonably foreseeable future electric use. For Attachments made with notice of such
a Reservation of Capacity, on giving Licensee at least sixty (60) calendar days prior notice, Utility
may reclaim such Reserved Capacity at any time following the installation of Licensee's
. Attachment if required for City's future utility service. If reclaimed for Utility's use, Utility may
at such time also install associated facilities, including the attachment of communications lines for
internal Utility operational or governmental communications requirements, but not for commercial
usage by a third party. Utility shall give Licensee the option to remove its Attachment(s) from the
affected Pole(s) or to pay for the cost of any Make-Ready Work needed to expand Capacity for
core utility service requirements, so that Licensee can maintain its Attachment on the affected
Pole(s). The allocation of the cost of any such Make-Ready Work (including the transfer,
rearrangement, or relocation of third-party Attachments) shall be determined in accordance with
Article 9.

2.6

No Interest in Property. No use, however lengthy, of any Utility Facilities, and no payment of
any fees or charges required under this Agreement, shall create or vest in Licensee any easement
or other ownership or property right of any nature in any portion of such Facilities. Neither this
Agreement, nor any Permit granted under this Agreement, shall constitute an assignment of any of
City's rights to Utility Facilities. Notwithstanding anything in this Agreement to the contrary,
Licensee shall, at all times, be and remain a Licensee only.

2.7

Licensee's Right to Attach. Nothing in this Agreement, other than a Permit issued pursuant to
Article 6, shall be construed as granting Licensee any right to attach Licensee's Communications
Facilities to any specific Pole.
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2.8

Utility's Rights over Poles. The parties agree that this Agreement does not in any way limit
Utility's right to locate, operate, maintain, or remove its Poles in the manner that will best enable
it to fulfill its service requirements or to comply with any federal, state, or local legal requirement.

2.9

Restoration of Utility Service. Utility's service restoration requirements shall take precedence
over any and all work operations of Licensee on Utility's Poles.

2.10

Expansion of Capacity. Utility will take reasonable steps to expand Pole Capacity when
necessary to accommodate Licensee's request for Attachment. Notwithstanding the foregoing
sentence, nothing in this Agreement shall be construed to require City to install, retain, extend, or
maintain any Pole for use when such Pole is not needed for Utility's own service requirements.

2.11

Other Agreements. Except as expressly provided in this Agreement, nothing in this Agreement
shall limit, restrict, or prohibit City from fulfilling any agreement or arrangement regarding its
Poles into which City has previously entered, or may enter in the future, with others not party to
this Agreement.

2.12

Permitted Uses. This Agreement is limited to the uses specifically stated in the recitals set forth
above and no other use shall be allowed without City Utility's express written consent to such use.
Nothing in this Agreement shall be construed to require Utility to allow Licensee to use Utility's
Poles after the termination of this Agreement.

2.13

Overlashing. The following provisions apply to Overlashing:
2.13.1 Notwithstanding any other provisions herein to the contrary, Licensee may Overlash
Licensee's existing authorized Attachments on Poles. Licensee shall provide Utility with
at least five (5) days prior written notice of the proposed Overlashing. If after receiving
advance notice, the Utility determines that an Overlash would create a capacity, safety,
reliability, or engineering issue, it shall provide notice of the issue(s) to the Licensee within
the five (5) day advance notice period and thereafter Licensee must address any identified
issues before continuing with the Overlash. Licensee shall notify Utility no later than 30
days following the placement of the Overlash.
2.13.2 Overlashing without such prior notification is not permitted and shall constitutes an
"Unauthorized Overlash" and is subject to imposition of an Unauthorized Overlash fee, as
specified in Appendix A. All existing Overlash installed in compliance with Applicable
Standards as of the Effective Date of this Agreement shall be deemed authorized, and no
Overlash shall be subject to an Unauthorized Overlash fee until after the first inventory.
2.13.3 Authorized Overlashing to accommodate Attachments of Licensee or its Affiliate(s) shall
not increase the Annual Attachment Fee paid by Licensee pursuant to Appendix A, Item 1.
Licensee or Licensee's Affiliate shall, however, be responsible for all Make Ready Work
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and other charges associated with the Overlashing. Licensee shall not have to pay a separate
Annual Attachment Fee for such Overlashed Attachment.
2.13.4 At Licensee's request, City may allow Overlashing to accommodate facilities of a third
party, not affiliated with Licensee. In such instances, the costs of all necessary Make-Ready
Work required to accommodate the Overlashing shall be borne by Licensee. In no event
will City authorize a third-party entity to overlash Licensee's Attachments absent
Licensee's prior authorization.
2.13.5 Make-Ready Work procedures set forth in Article 7 shall apply, as necessary, to all
Overlashing.

2.14

Micro Wireless Facilities. Licensee may install Micro Wireless Facilities by suspending them
from existing authorized Attachments, provided that all such installations are in accordance with
all Applicable Standards. The City shall not require an application, approval or permit or require
any fees or other charges, from Licensee for the installation, placement, maintenance, operation
or replacement of Micro Wireless Facilities that are suspended on cables that are strung between
existing utility poles in compliance with applicable safety codes. Licensee shall provide City
with written notice of such installations within thirty (30) days of installation.

2.15

Electric Power. To the extent Licensee requires electric service for its facilities it shall obtain
such power pursuant to the applicable standard process for such service.

Article 3.

Fees and Charges

3.1

Payment of Fees and Charges. Licensee shall pay to City the fees and charges specified in
Appendix A and shall comply with the terms and conditions specified in this Agreement.

3.2

Payment Period, Unless otherwise expressly provided, Licensee shall pay any invoice it receives
from City pursuant to this Agreement within forty-five (45) calendar days of receipt of invoice.
Failure to contest or otherwise dispute an invoice within ninety (90) calendar days of receipt shall be
deemed to be acceptance by the Licensee.

3.3

Application Fee. Licensee shall be charged a non-refundable Application Fee for each Pole for
which it seeks to make an Attachment. The current Application Fee is ninety-five dollars ($95) per
Pole, which costs covers the administrative review and processing of the Application as well as the
preliminary engineering and survey work necessary to review the application and determine the
necessary make-ready work, provided that such Application Fee costs or charges are not otherwise
accounted for in the calculation of Annual Pole Attachment Fees or Make-Ready. Failure to include
Application Fees will cause the Application(s) to be deemed incomplete, and Utility will not process
such Application(s) until the Application Fees are, paid. Utility will make timely and reasonable
efforts to contact Licensee should its Application Fee not be received.
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3.4

Pole Attachment Fee. Licensee shall be charged an Annual Pole Attachment Fee ("Pole Fee") per
wireline Attachment, per year, as set out in Appendix A.

3.5

Billing of Attachment Fee. City shall invoice Licensee for the per-pole Attachment Fee annually.
City will submit to Licensee an invoice for the annual rental period not later July 31 of each year.
The initial annual rental period shall commence upon the Effective Date of this Agreement and
conclude on June 30 of the next year, and each subsequent annual rental period shall commence
on the following July 1 and conclude on June 30 of the subsequent year. The invoice shall set forth
the total number of Utility's Poles on which Licensee was issued Permit(s) for Attachments during
such annual rental period, including any previously authorized and valid Permits.
3.5.1

Contesting Fee. Licensee shall have forty-five (45) days from receipt of invoice to contest
the number of Attachments. Failure to contest or otherwise dispute the invoice within forty
five (45) days of receipt shall be deemed to be acceptance by the Licensee.

3.6

Refunds. No fees and charges specified in Appendix A shall be refunded on account of any
surrender of a Permit granted under this Agreement.

3.7

Late Charge. If City does not receive payment for any fee or other amount owed within forty-five
(45) calendar days after it becomes due it shall be considered delinquent. For any delinquent
payments, Licensee shall be assessed interest on the amount due interest at the rate of two and a
half percent (2.5%) per month.

3.8

Charges and Expenses. Licensee shall reimburse City and any other Attaching Entity for those
actual, reasonable and documented costs for facilitating Licensee's Attachments or for which
Licensee is otherwise s responsible under this Agreement after acceptance of make-ready estimate.
3.8.1

Such costs and reimbursements shall include, but not necessarily be limited to, make-ready
work, all design, engineering, administration, supervision, payments, labor, materials,
equipment and transportation used for work on, or in relation to License's Attachments as set
out in this Agreement or as requested by Licensee in writing. Such costs shall not include
the costs of the administrative review and processing of Applications or the preliminary
engineering and survey work necessary to review the application and determine the
necessary make-ready work that are otherwise covered by the Application Fee.

3.9

Advance Payment. City in its sole discretion will determine the extent to which Licensee will be
required to pay in advance estimated costs, including, but not limited to, administrative, construction,
inspections, and Make-Ready Work costs, in connection with the initial installation or rearrangement
of Licensee's Attachments pursuant to the procedures set forth in Articles 6 and 7 below.

3.10

True-Up. Whenever City, in its discretion, requires advance payment of estimated expenses prior
to undertaking an activity on behalf of Licensee and the actual cost of the activity exceeds the
advance payment of estimated expenses, Licensee agrees to pay City for the difference in cost,
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provided that Utility documents such costs with sufficient detail to enable Licensee to verify the
charges. To the extent that City's actual cost of the activity is less than the estimated cost, City
shall refund to Licensee the difference in cost.

3.11

Determination of Charges. Wherever this Agreement requires Licensee to pay for work done or
contracted by Utility, the charge for such work shall include all reasonable material, labor,
engineering, and administrative costs. City shall bill its services based upon actual costs, and such
costs will be determined in accordance with City Utility's cost accounting systems used for
recording capital and expense activities. All such invoices shall include an itemization of dates of
work, location of work, labor costs per hour, persons employed, and costs of materials used.
Consistent with Article 18, if Licensee was required to perform work and fails to perform such work
within the specified timeframe, City shall notify Licensee of its intent to complete said work and in
the event City performs such work, City may charge Licensee an additional seven percent (7%) of
its actual and documented costs for completing such work.

3.12

Work Performed by Utility. Wherever this Agreement requires Utility to perform any work,
Utility, at its sole discretion, may utilize its employees or contractors, or any combination of the
two, to perform such work.

3.13

Charges for Incomplete Work. In the event that an Application is submitted by Licensee and
then steps are taken by Utility to carry out the review of the Application by performing necessary
engineering and administrative work and the Application is subsequently canceled, Licensee shall
reimburse Utility for all of the actual and documented costs incurred by Utility through the date of
cancellation, including engineering, clerical and administrative and Make-Ready construction
costs.

Article 4. Specifications
4.1

Installation. Licensee's Communications Facilities, in each and every location, shall be erected
and maintained in accordance with the requirements and specifications of Applicable Standards,
including the latest revision of the National Electrical Safety Code (NESC, as the same may be
amended from time to time, and in compliance with ), and City Utility Specifications and
Standards, as specified in Exhibit C now in effect or that may hereafter be issued or amended by
Utility (provided such Standards and Specifications are not inconsistent with this Agreement and
are applied on a non-discriminatory basis by Utility) or any rules or orders of a governmental
authority having jurisdiction. Licensee's Attachments shall be made in accordance with
Licensee's customary standards and specifications, which Licensee shall furnish to Utility. The
location of any Attachment may be reasonably re-designated from time to time to accommodate
other attaching entities or for reasons of electrical service safety or reliability, with costs allocated
in accordance with Article 11.2. Notwithstanding the foregoing, with respect to any Attachment
that was in compliance with the Applicable Standards, including NESC or Utility Specifications
and Standards, at the time such Attachment was made but has become noncompliant because of
revisions to the NESC or Utility construction standards, Licensee shall be required to bring such
Attachment into compliance with then-current standards only in connection with relocation or
rebuild affecting such Attachment or the regular maintenance plan of Utility or Licensee. When
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maintenance or repair work is needed, the actual costs of maintenance, repair, and inspection shall
be borne by Licensee.
4.2

Request of a Waiver. Licensee may request a waiver of specific items of the Applicable Standards
by submitting a written request for waiver either before or at the time of Permit Application
submission. The request must specifically identify the Applicable Standard requested to be
waived, justification for requesting the granting of the waiver, and the proposed solution as a result
of the waiver. Utility shall notify the Licensee in writing within fourteen (14) days of receiving a
request for waiver as to whether the request is granted in whole or in part. Utility will not grant
any waiver which in the sole opinion of Utility will result in a violation of the NESC or other
applicable federal, state, or local law, regulation, or ordinance.

4.3

Maintenance of Facilities. Licensee shall, at its own expense, make and maintain its
Attachment(s) in safe condition and good repair, in accordance with all Applicable Standards.
Notwithstanding anything in this Agreement to the contrary, Licensee shall not be required to
update or upgrade its Attachments if they met Applicable Standards at the time they were made,
unless such updates or upgrades are required by any revised Applicable Standards.

4.4

NJUNS. Licensee shall become a participating member of the National Joint Utility Notification
System ("NJUNS") or other similar notification system(s) identified and utilized by Utility to
facilitate required notices, including, but not limited to, any need to rearrange or transfer Licensee's
Attachments. Utility will determine the extent to which notifications via NJUNS or other similar
notification system will be utilized for Pole Attachments, transfers, rearrangements, Pole Attachment
abandonment and removal, as well as the extent to which such use will satisfy the notification
requirements of this Agreement and provide notice thereof to Licensee. To the extent that Utility
determines to use NJUNS, Licensee and Utility agree to perform their respective tasks set forth in
NJUNS tickets in a commercially reasonable and timely manner, and in accordance with the
timeframes specified in this Agreement.

4.5

Tagging. Licensee shall Tag all of its Communications Facilities as specified by Utility and/or
applicable federal, state, and local regulations upon installation of such Facilities. Licensee shall
also tag any untagged Communications Facilities that were on Utility Poles on the Effective Date of
this Agreement during such time as relocation or rebuild affecting such Attachments or the regular
maintenance plan of the Licensee. Failure to provide proper tagging will be considered a violation
of the Applicable Standards.

4.6

Interference. Licensee shall not allow its Communications Facilities to impair the ability of Utility
or any third party to use Utility's Poles, nor shall Licensee allow its Communications Facilities to
interfere with the operation of any Utility Facilities or third-party facilities.

4.7

Protective Equipment. Licensee and its employees and contractors shall utilize and install adequate
protective equipment to ensure the safety of people and facilities. Licensee shall, at its own expense,
install protective devices designed to handle the electric voltage and current carried by
10

Utility's facilities in the event of a contact with such facilities. Except as provided in Paragraph 23.1,
Utility shall not be liable for any actual or consequential damages to Licensee's Communications
Facilities, Licensee's customers' facilities, or to any of Licensee's employees, contractors, customers,
or other persons.

4.8

Violation of Specifications. If Licensee's Attachments, or any part of them, are installed, used, or
maintained in violation of this Agreement, and Licensee has not Corrected the violation(s) within
sixty (60) days from receipt of written notice of the violation(s) from Utility, the provisions of Article
18 shall apply. When Utility believes, however, that such violation(s) pose an imminent threat to the
safety of any person, interfere with the performance of Utility's service obligations, or present an
imminent threat to the physical integrity of Utility Poles or facilities, Utility may perform such work
and/or take such action as it deems necessary without first giving written notice to Licensee. As
soon as practicable afterward, Utility will advise Licensee of the work performed or the action taken.
Licensee shall be responsible for all actual and documented costs incurred by Utility in taking action
pursuant to this Article 4.8. Licensee shall indemnify Utility for any such work except to the extent
such claim for indemnity arises from Utility's gross negligence or willful misconduct.

4.9

Effect of Failure to Exercise Access Rights. If Licensee does not exercise any access right
granted pursuant to this Agreement and/or applicable Permit(s) within one hundred twenty (120)
calendar days of the effective date of such right and any extension to such Permit(s), Utility may,
but shall have no obligation to, use the space scheduled for Licensee's Attachment(s) for its own
needs or make the space available to other Attaching Entities. In such instances, Utility shall
endeavor to make other space available to Licensee, upon written application under Article 6, as
soon as reasonably possible and subject to all requirements of this Agreement, including the Make
Ready Work provisions. If Utility uses the space for its own needs or makes it available to other
parties, then from the date that Utility or a third party begins to use such space, Licensee may
obtain a refund on the portion of any Attachment Fees that it has paid in advance for that space.
For purposes of this paragraph, Licensee's access rights shall not be deemed effective until any
necessary Make-Ready Work has been performed.

4.10

Removal of Nonfunctional Attachments, At its sole expense, Licensee shall remove any of its
Attachments or any part thereof that is no longer fit for service ("Nonfunctional Attachment") as
provided in this Paragraph 4.10. Except as otherwise provided in this Agreement, Licensee shall
remove Nonfunctional Attachments within one (1) year of the Attachment becoming nonfunctional,
unless Licensee receives written notice from Utility that removal is necessary to accommodate
Utility's or another Attaching Entity's use of the affected Pole(s) in which case Licensee shall
remove the Nonfunctional Attachment within sixty (60) days of receiving the notice.

Article 5. Private and Regulatory Compliance
5.1

Necessary Authorizations. Before Licensee occupies any of Utility's Poles, Licensee shall obtain
from the appropriate public or private authority, or from any property owner or other appropriate
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person, any required authorization to construct, operate, or maintain its Communications Facilities
on public or private property. Utility retains the right to require evidence that appropriate
authorization has been obtained before any Permit is issued to Licensee. Licensee's obligations
under this Article 5 include, but are not limited to, its obligation to obtain and pay for all necessary
approvals to occupy public/private rights-of-way and easements and all necessary licenses and
authorizations to provide the services that it provides over its Communications Facilities. Licensee
shall defend, indemnify, and reimburse Utility for all losses, costs, and expenses, including
reasonable attorney's fees, that Utility may incur as a result of claims by governmental bodies,
owners of private property, or other persons, to the extent arising from a claim that Licensee does
not have sufficient rights or authority to attach Licensee's Communications Facilities on Utility's
Poles to provide particular services.

5.2

Sufficiency of Rights-of-Way. Utility makes no representation or warranty of any nature that its
existing or future rights-of-way, easements or other property rights, private or public, were, are or
will be sufficient to permit the attachment, maintenance, replacement, relocation, repair, or
modification of Attachments on any Utility Poles.

5.3

Lawful Purpose and Use. Licensee's Communications Facilities must at all times serve a lawful
purpose, and the use of such Facilities must comply with all applicable federal, state and local
laws.

5.4

Forfeiture of Utility's Rights. No Permit granted under this Agreement shall extend, or be deemed
to extend, to any of Utility's Poles, to the extent that Licensee's Attachment would result in a
forfeiture of Utility's rights. Any Permit that would result in forfeiture of Utility's rights shall be
deemed invalid as of the date that Utility granted it. Further, if any of Licensee's existing
Communications Facilities, whether installed pursuant to a valid Permit or not, would cause such
forfeiture, Licensee shall promptly remove its Facilities upon receipt of written notice from Utility.
If Licensee does not remove its Communications Facilities in question within forty-five (45) days
ofreceiving written notice from Utility or agreed upon extension of time, Utility may at its option,
and upon written notice to the Licensee, perform such removal at Licensee's expense.

5.5

Effect of Consent to Construction/Maintenance. Consent by Utility to the construction or
maintenance of any Attachments by Licensee shall not be deemed consent, authorization, or
acknowledgment that Licensee has obtained all required Authorizations with respect to such
Attachment.

Article 6.
6.1

Permit Application Procedures

Professional Engineer. In the event of dispute, Licensee shall utilize a licensed professional
engineer or approved Surf Air Wireless team member to undertake and complete the engineering
design and Pole Loading Analyses (PLA) calculations required in completing a Permit
Application as described. A qualified engineer shall include engineering employees or
contractors with a valid state of Illinois professional engineering license in good standing. The
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professional engineer's qualifications must include experience performing such work, or
substantially similar work, on electric transmission or distribution systems.

6.2

6.3

6.4

Permit Required. Before making any Attachments (excluding Service Drops under 6.3, and Riser
Attachments where there is an existing authorized Pole Attachment) to any Poles, Licensee shall
submit an Application and receive a Permit therefor, with respect to each Pole.
6.2.1

Overlashing. As set out in Article 2., at least five (5) days advance prior written notice is
required for any Overlashing under this Agreement and Licensee, Licensee's Affiliate or
other third party, as applicable, shall pay any necessary Make-Ready Work costs to
accommodate such Overlashing.

6.2.2

The Utility will review the proposed notice of Overlash and indicate whether any Make
Ready Work is necessary to accommodate the proposed Overlash within five (5) calendar
days of the Utility's receipt of the Overlash notice. If Utility does not provide a response
to such request within five (5) calendar days, Licensee may proceed with the Overlash
subject to Utility's review, provided that Licensee shall not undertake any such Overlash
if it requires Make-Ready Work involving any Utility Facilities or third-party attachments.

6.2.3

Within thirty (30) days of installation, Licensee shall provide Utility written notice of all
Overlash installed.

Licensee may attach a Service Drop, without Application, from one Pole with an existing authorized
Attachment to connect directly to Licensee's customer's building, premise, or location, and attached
to no more than one additional Pole where the additional Pole does not support voltage greater than
600V.

6.3.1

It is Licensee's responsibility to verify that the Pole on which it proposes to make a Service
Drop meets all Applicable Standards before attaching the Service Drop. If at the time
Licensee seeks to install a Service Drop on a Pole, Licensee discovers that the Pole, as
presently configured, is incapable of safely accommodating the Service Drop in accordance
with Applicable Standards, whether because of the state of the Pole or existing attachments,
Licensee shall notify Utility of the condition. Licensee shall not be allowed to attach the
Service Drop until the conditions on the Pole have been remedied so as to be able to
accommodate the Service Drop consistent with applicable standards.

6.3.2

Licensee shall notify Utility of a Service Drop within thirty (30) days of installation, but only
if said Service Drop is located outside of the space allocated for an Attachment.

Pre-Existing Attachments. Unless updates or upgrades are required by Applicable Standards, or
unless Utility notifies Licensee to the contrary, Licensee shall not be required to obtain Permits for
Attachment(s) existing as of the effective date of this Agreement. Such grandfathered Attachments
shall, however, be subject to the Attachment Fees specified in Appendix A.
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6.5

Submission and Review of Permit Application. Licensee shall submit a properly executed Pole
Attachment Permit Application, which may, at Licensee's option, include a Pre-Construction Survey
and detailed plans for the proposed Attachments, including a description of any necessary Make
Ready Work to accommodate the Attachments. Licensee shall use the Utility's Pole Attachment
Permit Application form, which form has been provided to Licensee. Utility may amend the Pole
Attachment Permit Application form from time to time, provided that any such changes are not
inconsistent with the terms of this Agreement and are applied to all Attaching Entities on a non
discriminatory basis. Utility's acceptance of the submitted design documents does not relieve
Licensee of full responsibility for any errors and/or omissions in the engineering analysis. Unless
otherwise agreed, under normal circumstances, the Permit Application process shall be as follows:
6.5.1

Application With Pre-Construction Survey. If Licensee's Application includes a PreConstruction Survey and detailed plans for the proposed Attachments, including a
description of any necessary Make-Ready to accommodate the Attachments, Utility shall
review and respond to such properly executed and complete Permit Application for routine
installations as promptly as is reasonable, during normal circumstances within twenty-one
(21) days of receipt.
6.5.1.1 For Permit Applications seeking Attachments to 50 or more Poles, the Utility may
require up to 45 days.
6.5.1.2 Utility's response will either: (i) concur with the proposed Make-Ready as described
in Licensee's Application and engineering survey and provide a cost estimate for the
Utility's portion of that Make-Ready; (ii) provide Licensee a revised Make-Ready
analysis based on what Make-Ready Work Utility reasonably determines is required
as well as providing Licensee a cost estimate for the Utility's portion of that Make
Ready; or (iii) provide a written explanation as to why the Application is being
denied, in whole or in part, for reasons of safety, reliability or insufficient capacity
that cannot be resolved consistent with Applicable Standards, including City zoning
and construction ordinances.

Application Without Pre-Construction Survey. If Licensee's Application does not
include a Pre-Construction Survey (including a description of necessary Make-Ready),
Utility shall review the Application and perform a Pre-Construction Survey, and, if the
Attachment can be accommodated consistent with Applicable Standards, prepare a
description of any necessary Make-Ready to accommodate the proposed Pole Attachment.
Under normal circumstances, Utility will respond to such properly executed and complete
Permit Application for routine installations within forty-five (45) days of receipt.
6.5.2.1

For permit applications seeking attachments between 50 and 100 poles, the Utility
shall take no more than 60 days to review.
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6.5.2.2

Utility's response will either: (i) provide a description of Make-Ready identified by
Utility and a cost estimate for the Utility's portion of that Make-Ready; or (ii)
provide a written explanation as to why the Application is being denied, in whole
or in part, for reasons of safety, reliability or insufficient capacity that cannot be
resolved consistent with Applicable Standards, including City zoning and
construction ordinances.

6.5.3 Response to Estimate. Upon receipt of Utility's response, Licensee shall have fourteen
(14) days to approve the estimate of any proposed Make-Ready Work and, if advance
payment is required, provide payment in accordance with this Agreement and the
specifications of the estimate.
6.6

Permit as Authorization to Attach. Upon completion of any necessary Make-Ready Work, and
inspection of any Make-Ready Work in the communications portions of the Pole performed by
Licensee or other attaching entities, or inspection, Utility will sign and return the Permit
Application, which shall serve as authorization for Licensee to make its Attachment(s).

6.7

Notification to Utility. Within thirty (30) days of completing the installation of an Overlash, Micro
Wireless Facility or Service Drop located outside of the space allocated for attachments, Licensee
shall provide written notice to Utility.

Article 7.

Make-Ready Work/Installation

7.1

Estimate for Make-Ready Work. If Utility determines that it can accommodate Licensee's
request for Attachment(s), it will advise Licensee of any estimated Make-Ready Work charges
necessary to accommodate the Attachment.

7.2

Who May Perform Make-Ready. Make-Ready Work in the electric supply space may be performed
only by Utility and/or a qualified contractor authorized by Utility to perform such work. Utility may
in its sole discretion authorize Licensee to complete Make-Ready Work through the use of qualified
contractors authorized by Utility.

7.3

Time Frame for Completion of Make-Ready. If Utility is performing Make-Ready Work, it will
use good faith efforts to complete routine Make-Ready Work within forty-five (45) days of receipt of
Licensee's approval of the Make-Ready estimate (and advance payment if required)). If there are
extenuating circumstances that make the necessary Make-Ready more complicated or time
consuming, including, but not limited to, the Application requesting attachment to more than fifty
(50) Poles, or seasonal weather conditions, Utility shall identify those factors in the Make- Ready
description and cost estimate and the parties shall agree upon a reasonable time frame for completion.
If Utility does not complete agreed upon Make-Ready work within forty-five (45) days, or the agreed
upon timeframe, it will allow Licensee to use a Utility approved qualified contractor to complete such
Make-Ready Work and refund any amounts paid by Licensee to Utility for performing such Make
Ready Work that is not completed.
7.3.1

The above notwithstanding, if Utility has substantially completed the Make-Ready the
parties will reasonably determine whether it makes more sense from an operational efficiency
perspective to have Utility complete the work rather than have Licensee's authorized
qualified contractors do the work.
15

7.4

Scheduling of Make-Ready Work. In performing all Make-Ready Work to accommodate
Licensee's Attachments, Utility will endeavor to include such work in its normal work schedule. If
Licensee requests, and Utility agrees, to perform Make-Ready Work on a priority basis or outside of
Utility's normal work hours, Licensee will pay any resulting increased actual and documented costs.
Nothing in this Agreement shall be construed to require Utility to perform Licensee's work before
other scheduled work or Utility service restoration.

7.5

Payment for Make-Ready Work. Upon completion of the Make-Ready Work performed by
Utility, Utility shall invoice Licensee for Utility's actual and documented cost of such Make-Ready
Work. The costs of the work shall be itemized in accordance with Article 3.8, and 3.11, and if Utility
received advance payment, the costs shall be trued up in accordance with Article 3.10. Licensee shall
be responsible for entering into an agreement with existing other Attaching Entities to reimburse them
for any costs that they incur in rearranging or transferring their facilities to accommodate Licensee's
Attachments.

7.6

Notification of Make Ready Work. Before starting Make-Ready Work, Utility shall notify all
existing Attaching Entities of the date and location of the scheduled work and notify them of the
need to rearrange and/or transfer their facilities at Licensee's cost within the specified time period.

7.7

Operator's Installation/Removal/Maintenance Work.
7.7.1

All of Licensee's installation, removal, and maintenance work, by either Licensee's
employees or authorized contractors, shall be performed at Licensee's sole cost and
expense, in a good and workmanlike manner, and must not adversely affect the structural
integrity of Utility's Poles or other Facilities or other Attaching Entity's facilities or
equipment. All such work is subject to the insurance requirements of Article 25.

7.7.2

All of Licensee's installation, removal, and maintenance work, either by its employees or
authorized contractors, shall comply with all applicable regulations specified in
Paragraph 4.1. Licensee shall assure that any person installing, maintaining, or removing
its Communications Facilities is fully qualified and familiar with all Applicable Standards,
the provisions of Article 23, and the Standards and Specifications contained in Appendix C.

Article 8.

Post Installation Inspections.

8.1

Within thirty (30) days of written notice to Utility that the Licensee has completed installation of an
Attachment, Utility or its contractors may perform a post-installation inspection for each Attachment
made to Utility's Poles. If such post-installation inspections are performed, Licensee shall pay the
costs of any corrections that are required.

8.2

If Utility elects to not perform any post-installation inspection, such non-inspection shall not be
grounds for any liability being imposed on Utility or a waiver of any liability of Licensee.
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8.3

If the post-installation inspection reveals that Licensee's facilities have been installed in violation of
Applicable Standards or the approved design described in the Application, Utility will notify
Licensee in writing and Licensee shall have sixty (60) days from the date of receipt of such
notice to correct such violation(s), or such other period as the parties may agree upon in writing,
unless such violation creates an Emergency in which case Licensee shall make all reasonable
efforts to correct such violation immediately. The Utility will notify Attaching Party via
telephone at the following emergency telephone number: 574-536-7660. Utility may perform
subsequent post- installation inspections within thirty (30) days of receiving notice that the
correction has been made as necessary to ensure Licensee's Attachments have been brought into
compliance.

Article 9.
9.1

Rearrangements and Transfers

Required Transfers of Licensee's Communications Facilities. If Utility reasonably determines
that a rearrangement or transfer of Licensee's Attachments is necessary, including as part of MakeReady to accommodate the Utility's attachment or another Attaching Entity's Attachment, Utility will
require Licensee to perform such rearrangement or transfer within sixty (60) days after receiving
notice from Utility, including notice via NJUNS or other agreed upon notification system. If Licensee
fails to rearrange or transfer its Attachment within sixty (60) days after receiving such notice from
Utility, the provisions of Article 18 shall apply, including Utility's right to rearrange or transfer
Licensee's Attachments sixty (60) days after Licensee's receipt of original notification of the need to
rearrange or transfer its facilities. The actual and documented costs of such rearrangements or
transfers shall be apportioned as specified under Article 10.2. Utility shall not be liable for damage to
Licensee's facilities except to the extent provided in Article 23. In Emergency situations the Utility
will notify Licensee via telephone at the following emergency telephone number: 574-536-7660.
Utility may rearrange or transfer Licensee's Attachments as it determines to be necessary in its
reasonable judgment. In Emergency Situations Utility shall provide such advance notice as is
practical, given the urgency of the particular situation. Utility shall then provide written notice of any
such actions taken within two (2) days following the occurrence.
9.1.1 Irrespective of who owns Facilities that are overlashed on to Licensee's Attachments,
Licensee is responsible for the transfer of such Facilities and the costs of doing so.

9.2

Allocation of Costs. The costs for any rearrangement or transfer of Licensee's Communications
Facilities or the replacement of a Pole (including any related costs for tree cutting or trimming
required to clear the new location of Utility's cables or wires) shall be allocated to Utility and/or
Licensee and/or other Attaching Entity on the following basis:
9.2.1 If Utility intends to modify or replace a Pole solely for its own requirements, it shall be
responsible for the costs related to the modification/replacement of the Pole. Licensee
shall be responsible for costs associated with the rearrangement or transfer of Licensee's
Communications Facilities. If public funds are made available for such relocations by
public or private entities, Licensee may obtain such funding on the same basis as other
private entities to the extent allowed by applicable law. In non-emergency situations,
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Licensee shall not be required to relocate its facilities unless it has been afforded at least
forty-five (45) days' notice of the necessity to relocate its facilities.

9.3

9.2.2

If the modification or replacement of a Pole is necessitated by the requirements of Licensee,
Licensee shall be responsible for all costs caused by the modification or replacement of the
Pole, and the costs associated with the transfer or rearrangement of Utility's Facilities, as
well any other Attaching Entity's Communications Facilities. At the time Licensee submits
a Permit Application to Utility, Licensee shall submit evidence in writing, that it has made
arrangements to reimburse all affected Attaching Entities for their costs caused by the
transfer or rearrangement of their Facilities. Utility shall not be obligated in any way to
enforce or administer Licensee's responsibility for the costs associated with the transfer or
rearrangement of another Attaching Entity's Facilities pursuant to this Article.

9.2.3

If the modification or the replacement of a Pole is the result of an additional Attachment or
the modification of an existing Attachment sought by an Attaching Entity other than Utility
or Licensee, the Attaching Entity requesting the additional or modified Attachment shall
bear the entire cost of the modification or replacement, as well as the costs for rearranging
or transferring Licensee's Communications Facilities. Licensee shall cooperate with such
third-party Attaching Entity to determine the costs of moving Licensee's facilities.

9.2.4

If the Pole must be modified or replaced for reasons unrelated to the use of the Pole by
Attaching Entities (e.g., storm, accident, deterioration), Utility shall pay the costs of such
modification or replacement and Licensee shall pay the costs of rearranging or
transferring its Communications Facilities.

Utility Not Required to Replace. Nothing in this Agreement shall be construed to require Utility
to replace its Poles for the benefit of Licensee.

Article 10.

Pole Replacements.

10.1 Where Licensee is unable to place an Attachment on a Pole because such Pole is a Defective Pole or
Overloaded Pole, provided that the communications space on such Pole could otherwise have been
arranged with sufficient spacing to accommodate the Licensee's proposed Attachment(s), Utility will
replace, at Utility's sole cost, such Defective Pole or Overloaded Pole. A "Defective Pole" means a
Pole that is no longer serviceable due to decay, damage, or deterioration. An "Overloaded Pole" is a
Pole that (without consideration of Licensee's proposed Attachment) exceeds the applicable loading
requirements set forth in the Applicable Standards.
10.2 In the event that an existing Pole is a Defective Pole or Overloaded Pole but does not pose an imminent
threat or danger to safety or the safe functioning or operation of existing Attachments or facilities,
Utility shall replace said Pole at its sole cost consistent with its routine maintenance schedule.
10.3 If Licensee seeks to expedite the replacement of a Defective Pole or Overloaded Pole, Utility will
provide Licensee with the materials and Licensee will pay the labor cost of using approved contractors
to replace the Pole.
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10.4 In all instances the replaced Pole will remain the property of Utility.
Article 11.

Treatment of Multiple Requests for Same Pole.

If Utility receives Permit applications for the same Pole from two (2) or more prospective Attaching Entities
within one hundred twenty (120) calendar days of the initial request, and has not yet completed the
Permitting of the initial applicant, and accommodating their respective requests would require modification
of the Pole or replacement of the Pole, Utility will make reasonable and good faith efforts to allocate among
such Attaching Entities the applicable costs associated with such modification or replacement.
Article 12.

Equipment Attachments.

12.1

Licensee shall compensate Utility for the actual, reasonable and documented cost, including
engineering and administrative cost, for rearranging, transferring, and/or relocating Utility's Poles
to accommodate Licensee's Equipment Attachments.

12.2

Licensee shall reimburse the owner or owners of other facilities attached to Utility Poles for any
actual, reasonable and documented cost incurred by them for rearranging or transferring such
facilities to accommodate Licensee's Equipment Attachments.

Article 13.

Authorized Contractors.

Licensee shall only use authorized, qualified contractors approved by Utility to conduct Make-Ready Work
(or any other work) in or around the electric supply space on a Pole. Utility shall not unreasonably withhold,
delay, or condition its approval of any contractor proposed by Licensee to be authorized by Utility to perform
Make-Ready in the electric supply space on Utility's Poles, provided such contractors meet Utility's
qualified contractor specifications.
Article 14.

Guys and Anchor Attachments.

Licensee shall at its own cost and to the satisfaction of Utility place guys and anchors to sustain any
unbalanced loads caused by Licensee's Attachments. Licensee shall not attach its guys to anchors owned
by Utility.
Article 15.

Installation of Grounds.

When Utility is requested by Licensee to install grounds or make connections to Utility's system neutral,
Licensee shall within thirty (30) days of demand reimburse Utility for the total actual, reasonable and
documented costs including engineering, clerical and administrative cost thereby incurred on initial
installation only. All grounds installed by Licensee shall be in accordance with Utility's standard grounding
practices.
Article 16.
16.1

Abandonment of Poles.

Notice of Abandonment or Removal of Utility Facilities. If Utility desires at any time to
abandon, remove, or underground any Utility Facilities to which Licensee's Communications
Facilities are attached, it shall give Licensee notice in writing to that effect at least sixty (60)
calendar days prior to the date on which it intends to abandon or remove such Utility's Facilities.
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If Utility is required to remove or abandon its Utility Facilities, it shall provide sixty (60) days'
notice unless a shorter time is required by law. Such notice shall indicate whether Utility is offering
Licensee an option to purchase the Pole(s). If, following the expiration of the 60-day period,
Licensee has not yet removed and/or transferred all of its Communications Facilities and has not
entered into an agreement to purchase Utility's Facilities pursuant to Paragraph 16.2, Utility shall
have the right, but not the obligation, to remove or transfer Licensee's Communications Facilities
at Licensee's expense and Licensee shall be subject to the provisions of Article 18. Utility shall
give Licensee fifteen (15) days prior written notice of any such removal or transfer of Licensee's
Facilities.

16.2

Option to Purchase Abandoned Poles. Should Utility desire to abandon any Pole, Utility may,
in its sole discretion, grant Licensee the option of purchasing such Pole at a price to be negotiated
with Utility. Licensee must notify Utility in writing within thirty (30) calendar days of the date of
Utility's notice of abandonment that Licensee desires to purchase the abandoned Pole. Thereafter,
Licensee must also secure and deliver proof of all necessary governmental approvals and
easements allowing Licensee to independently own and access the Pole within sixty (60) calendar
days, or reasonable extension. Should Licensee fail to secure the necessary governmental
approvals, or should Utility and Licensee fail to enter into an agreement for Licensee to purchase
the Pole within sixty (60) calendar days, or reasonable agreed upon extension, Licensee must
remove its Attachments as required under Article 16.1. Nothing in this Agreement shall be
construed as requiring Utility to sell Licensee Poles that Utility intends to remove or abandon.

16.3

Underground Relocation. In the event the City requires the Licenses to relocate aerial facilities
underground, Licensee shall participate in the planning for relocation of its aerial facilities, if any,
contemporaneously with the other users of the public way. If available, Licensee shall be
reimbursed its relocation costs from such public or private funds allocated for the project, to the
extent that it is eligible for reimbursement. Licensee shall remove its Communications Facilities
from any affected Poles within sixty (60) calendar days of receipt of notice from Utility. If
Licensee does not remove its Attachments within sixty (60) days, Utility shall have the right, but
not the obligation, to remove or transfer Licensee's Communications Facilities at Licensee's
expense. Licensee's failure to remove its Facilities as required under this Article 16.3 shall subject
Licensee to the provisions of Article 18. Utility shall give Licensee fifteen (15) days prior written
notice of any such removal or transfer of Licensee's facilities.

Article 17.

Inspection.

17.1

General Inspections. Utility reserves the right to make periodic inspections, as conditions may
warrant, of the entire system of Licensee. Such inspections, or the failure to make such inspections,
shall not operate to relieve Licensee of any responsibility or obligation or liability assumed under
this Agreement.

17.2

Periodic Safety Inspections and Inventory. The Parties agree that within the first twelve (12)
months of the Effective Date of this Agreement the Parties will jointly perform a safety inspection
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and Attachment inventory for all of the territory covered by this Agreement with all Attaching
Entities to identify any safety violations of all Attachments and facilities on Utility Poles or Facilities
("Safety Inspection and Inventory"). Thereafter, upon twelve (12) months' advance written notice
from Utility, and not more frequently than once every five (5) years, Utility may at its option jointly
perform subsequent Safety Inspections and Inventories in all or in part of the territory covered by
this Agreement with all Attaching Entities. Prior to commencing a Safety Inspection and Inventory,
Utility shall provide notice to Licensee and all other Attaching Entities that describes the scope of
the inspection and provide Licensee and all Attaching Entities an opportunity to participate and
comment on the contractor, if any, used to complete the inspection and inventory. Licensee, Utility
and other Attaching Entities shall share proportionately in the actual and documented Safety
Inspection and Inventory costs (based on the proportion of Attachments of Utility and each other
Attaching Entity) irrespective of whether Utility elects to perform the Safety Inspection and
' Inventory itself or have it performed by a contractor. The cost for the Safety Inspection and Inventory
shall not exceed the competitive market rate per attachment as established by a nationally recognized
vendor. The first such Inspection and Inventory (Initial Inventory) shall establish the agreed upon
number of existing authorized Attachments. Following completion of the Inspection and Inventory,
the Utility shall provide Licensee with a report detailing the total number of attachments by each of
the Attaching Entities including the Licensee and Utility.

17.3

Corrections. In the event any of Licensee's facilities are found to be in violation of the Applicable
Standards and such violation poses a potential Emergency situation, Licensee shall use all reasonable
efforts to correct such violation immediately and in no event longer than fourteen (14) days or agreed
upon extension of time. Should Licensee fail or be unable to correct such Emergency situation within
the time period above, Utility may correct the Emergency and bill Licensee for the actual and
documented costs incurred plus an additional seven percent (7%) If any of Licensee's facilities are
found to be in violation of the Applicable Standards and such violations do not pose potential
Emergency conditions, Utility shall, consistent with Article 18, give Licensee notice, whereupon
Licensee shall have sixty (60) days from receipt of notice to correct any such violation, or within a
longer, mutually agreed-to time frame if correction of the violation is not possible within sixty (60)
days, such extended time to be not more than an additional sixty (60) days. If Licensee fails to Correct
a non-Emergency violation within the specified timely period, including any agreed upon extensions,
the provisions of Article 18shall apply.
17.3.1 If any facilities of Utility are found to be in violation of the Applicable Standards and
specifications and Utility has caused the violation, then the parties will work together to
minimize the cost of correcting any such deficiencies, but Utility shall be responsible for the
full cost of any necessary or appropriate corrective measures, including removal and
replacement of the Pole.
17.3.2 If one or more other Attaching Entity's Attachment caused the violation, then such Attaching
Entities shall pay the Corrective costs incurred by all who have Attachments on the Pole,
including the Licensee, and Utility will make reasonable effort to cause the Attaching Entity
to make such payment.
17.3.3 If there exists a violation of Applicable Standards and it cannot be determined which
Attaching Entity on the Pole caused such violation or there is a mixture of the Attaching
Entities causing the violation, then the parties will work together to minimize the cost of
correcting any such deficiencies, and all Attaching Entities who may have caused such
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violation will share equally in such costs, provided that Licensee shall not be required to pay
more than its proportionate share of such costs.
Article 18.

Failure to Rearrange, Transfer or Correct.

18.1

Unless otherwise agreed, as part of Utility's written notice of a need for Licensee to rearrange,
transfer, remove or Correct violations, Utility will indicate whether or not Utility is willing to
perform the required work.

18.2

If Utility indicates in the notice that it is willing to perform the work, Licensee shall have fifteen (15)
days to notify Utility in writing of its election to either have Utility perform the work or that the
Licensee will perform the work itself.
18.2.1 If Licensee requests that Utility perform the work, Licensee shall reimburse Utility for the
actual, reasonable and documented cost of such work.
18.2.2 If Licensee either fails to respond or indicates that it will perform the work itself, then until
such work is complete within the stipulated time-frame or agreed upon extension of time,
and Utility receives written notice of the completion of such work, Licensee shall be subject
to a daily penalty as specified in Exhibit A, per Attachment, per day commencing on the day
after expiration of the time period for completion of the work specified in the Agreement
and original notification that Licensee needs to rearrange, transfer, remove or Correct
violations. Beginning with the ninetieth (90th) calendar day after expiration of the time period
for completion of the work specified in the Agreement and original notification, the daily
penalty shall escalate as specified in Exhibit A.
18.2.3 Notwithstanding Licensee's election under Article 18.2.2 to perform the required work itself,
commencing on the thirtieth (30th) day after expiration of the time period for completion of
the work specified in the Agreement and original notification and upon expiration of any
agreed upon extensions, Utility may perform the required work at Licensee's expense
utilizing a qualified contractor.
18.2.4 If Licensee was required to perform work under this Article 18 and fails to perform such
work within the specified timeframe, and Utility performs such work, Utility may charge
Licensee an additional seven percent (7%) of its actual, reasonable and documented costs for
completing such work.

18.3 If Utility indicates in the notice that it is unwilling or unable to perform the work, then until such work
is completed and Utility receives written notice of the completion of such work, Licensee shall be
subject to a daily penalty as specified in Exhibit A, per Attachment, per day commencing on the day
after expiration of the time period for completion of the work and upon expiration of any agreed upon
extension and original notification that Licensee needs to rearrange, transfer, remove or Correct
violations. Beginning with the ninetieth (90th) calendar day after expiration of the time period for
completion of the work specified in the Agreement and original notification, the daily penalty shall
escalate as specified in Exhibit A.
18.4 Licensee shall provide written notification to Utility upon completion of any of the required work.
Daily penalty fees will accrue if the notice of completion is not received by the Utility within the
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designated timeframe. Notice of completion shall be given by the same means as it was received
from Utility.

Article 19.

Attachment Records.

Licensee shall upon request make available for viewing by Utility, an up-to-date electronic strand map.

Article 20.

Unauthorized Attachments.

If during the term of this Agreement, Utility discovers Unauthorized Attachments placed on its Poles, the
following fees may be assessed, and procedures will be followed:

20.1

Utility shall provide specific written notice of each violation within thirty (30) days of discovering
such violation and Licensee shall be given thirty (30) days from receipt of notice to contest an
allegation that an Attachment is unauthorized.

20.2

Licensee shall pay back rent for all Unauthorized Attachments for a period of five (5) years, or since
the date of the last inventory of Licensee's Attachments (whichever period is shortest), at the rental
rates in effect during such periods. The above notwithstanding, Unauthorized Attachments shall not
be assessed back rent prior to the completion of the Initial inventory. Licensee shall not be required
to submit the $95 Application Fee for Unauthorized Attachments discovered during the Initial
Inventory and Inspection.

20.3

In addition to the back rent, Licensee shall be subject to the Unauthorized Attachment Penalty as
specified in Exhibit A for each Unauthorized Attachment. The above notwithstanding, Unauthorized
Attachments shall not be assessed an Unauthorized Attachment Penalty prior to the completion of the
Initial inventory.

20.4

Licensee shall submit a Permit Application in accordance with Article 6 of this Agreement within
thirty (30) days of receipt of notice from Utility of any Unauthorized Attachment, or such longer
time as mutually agreed to by the parties after an inventory.

20.5

In the event Licensee fails to submit a Permit Application within thirty (30) days, or such longer time
as mutually agreed to by the parties after an inventory, the provisions of Article 18 shall apply.

20.6

No Ratification of Unauthorized Use. No act or failure to act by Utility with regard to any
Unauthorized Attachments shall be deemed as ratification of the unauthorized use. Unless the parties
agree otherwise, a Permit for a previously Unauthorized Attachment shall not operate retroactively
or constitute a waiver by Utility of any of its rights or privileges under this Agreement or otherwise,
and Licensee shall remain subject to all obligations and liabilities arising out of or relating to its
unauthorized use.

Article 21.

Reporting Requirements

At the time that Licensee pays its annual Attachment Fee, Licensee shall also provide the following
information to Utility, using the reporting form contained in Appendix E:
21.1

The Poles on which Licensee has installed, during the relevant reporting period.
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21.2

Any power supplies and associated equipment Licensee has removed from Poles during the
relevant reporting period. The report shall identify the Pole from which the equipment was
removed, describe the removed equipment and indicate the approximate date of removal. This
requirement does not apply where Licensee is surrendering a Permit.

Article 22.

Liability and Indemnification

22.1

Liability. Utility reserves to itself the right to maintain and operate its Poles in the manner that
will best enable it to fulfill its service requirements. Licensee agrees that its use of Utility's Poles
is at Licensee's sole risk. Notwithstanding the foregoing, Utility shall exercise reasonable
precaution to avoid damaging Licensee's Communications Facilities and shall report to Licensee
the occurrence of any such damage caused by its employees, agents or contractors. Subject to
Paragraph 25, Utility agrees to reimburse Licensee for all reasonable costs incurred by Licensee
for the physical repair of facilities damaged by the negligence or willful misconduct of Utility.

22.2

Indemnification. The Licensee shall indemnify, defend and hold harmless the Utility its officers,
employees, and agents (the "Indemnitees") from and against any injuries, claims, demands,
judgments, damages, losses and expenses, including reasonable attorney's fees and costs of suit or
defense (the "Indemnification Events"), to the extent directly arising in the course of the Licensee
constructing and operating its Cable System on in or around Utility's Poles and facilities, except
to the extent caused by the Utility's negligence or willful misconduct. The Licensee's obligation
with respect to the Indemnitees shall apply to Indemnification Events which may occur during the
term of this Agreement, provided that the claim or action is initiated within the applicable statute
of limitations, notwithstanding that the claim may be made or action filed subsequent to the
termination or expiration of this Agreement. The Utility shall give the Licensee timely written
notice of its obligation to indemnify and defend the Utility after the Utility's receipt of a claim or
action pursuant to this Section. For purposes of this Section, the word "timely" shall mean within
a time period that does not cause material prejudice to the respective positions of the Licensee
and/or the Utility. If the Utility elects in its own discretion to employ additional counsel, the costs
for such additional counsel for the Utility shall be the responsibility of the Utility.
23.2.1 The Licensee shall not indemnify the Utility for any liabilities, damages, costs or expense
resulting from any conduct for which the Utility, its officers, employees and agents are required
to be liable under the laws of the State of Illinois.

22.3

Nothing herein shall be construed to limit the Licensee's duty to indemnify the Utility by reference
to the limits of insurance coverage described in this Agreement.

22.4

Environmental Hazards. Licensee represents and warrants that its use of Utility's Poles will not
generate any Hazardous Substances, that it will not store or dispose on or about Utility's Poles or
transport to Utility's Poles any hazardous substances and that Licensee's Communications
Facilities will not constitute or contain and will not generate any hazardous substance in violation
of federal, state, or local law now or hereafter in effect, including any amendments. "Hazardous
24

Substance" shall be interpreted broadly to mean any substance or material designated or defined as
hazardous or toxic waste, hazardous or toxic material, hazardous or toxic or radioactive substance,
dangerous radio frequency radiation, or other similar terms by any federal, state, or local laws,
regulations or rules now or hereafter in effect, including any amendments. Licensee further
represents and warrants that in the event of breakage, leakage, incineration, or other disaster, its
Communications Facilities would not release any Hazardous Substances. Licensee and its agents,
contractors, and subcontractors shall defend, indemnify, and hold harmless Utility and its
respective officials, officers, board members, council members, commissioners, representatives,
employees, agents, and contractors against any and all liability, costs, damages, fines, taxes, special
charges by others, penalties, punitive damages, or expenses (including reasonable attorney's fees
and all other costs and expenses of litigation) to the extent directly arising from or due to the
release, threatened release, storage, or discovery of any Hazardous Substances on, under, or
adjacent to Utility's Poles directly attributable to Licensee's use of Utility's Poles.

22.5

No Consequential Damages. NOTWITHSTANDING ANY OTHER PROVISION OF THIS
AGREEMENT, NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANY
CONSEQUENTIAL, INCIDENTAL, INDIRECT, LIQUIDATED, OR SPECIAL DAMAGES OR
LOST REVENUE OR LOST PROFITS TO ANY PERSON ARISING OUT OF THIS
AGREEMENT OR THE PERFORMANCE OR NONPERFORMANCE OF ANY PROVISION OF
THIS AGREEMENT, EVEN IF SUCH PARTY HAS BEEN INFORMED OF THE POSSIBILITY
OF SUCH DAMAGES.

22.6

Municipal Liability Limits. No provision of this Agreement is intended, or shall be construed, to
be a waiver for any purpose by Utility of any applicable state limits on municipal liability or
governmental immunity. No indemnification provision contained in this Agreement under which
Licensee indemnifies Utility shall be construed in any way to limit any other indemnification
provision contained in this Agreement.

Article 23.

Duties, Responsibilities, and Exculpation

23.1

Duty to Inspect. Licensee acknowledges and agrees that Utility does not warrant the condition or
safety of Utility's Facilities, or the premises surrounding the Facilities, and Licensee further
acknowledges and agrees that it has an obligation to inspect Utility's Poles or premises
surrounding the Poles, prior to commencing any work on Utility's Poles or entering the premises
surrounding such Poles.

23.2

Knowledge of Work Conditions. By executing this Agreement, Licensee warrants that it has
acquainted, or will fully acquaint, itself and its employees and/or contractors and agents with the
conditions relating to the work that Licensee will undertake under this Agreement and that it fully
understands or will acquaint itself with the facilities, difficulties, and restrictions attending the
execution of such work.
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23.3

DISCLAIMER. UTILITY MAKES NO EXPRESS OR IMPLIED WARRANTIES WITH
REGARD TO UTILITY'S POLES, ALL OF WHICH ARE HEREBY DISCLAIMED, AND
UTILITY MAKES NO OTHER EXPRESS OR IMPLIED WARRANTIES, EXCEPT TO
THE EXTENT EXPRESSLY AND UNAMBIGUOUSLY SET FORTH IN THIS
AGREEMENT. UTILITY EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

23.4

Duty of Competent Supervision and Performance. The parties further understand and agree that, in
the performance of work under this Agreement, Licensee and its agents, employees, contractors, and
subcontractors will work near electrically energized lines, transformers, or other Utility Facilities. The
parties understand and intend that energy generated, stored, or transported by Utility Facilities will
not be interrupted during the continuance of this Agreement, except in emergencies endangering life
or threatening grave personal injury or property. Licensee shall ensure that its employees, agents,
contractors, and subcontractors have the necessary qualifications, skill, knowledge, training, and
experience to protect themselves, their fellow employees, agents, contractors, and subcontractors;
employees, agents, contractors, and subcontractors of Utility; and the general public, from harm or
injury while performing work permitted pursuant to this Agreement. In addition, Licensee shall
furnish its employees, agents, contractors, and subcontractors competent supervision and sufficient
and adequate tools and equipment for their work to be performed in a safe manner. Licensee agrees
that in emergency situations in which it may be necessary to de-energize any part of Utility's
equipment, Licensee shall ensure that work is suspended until the equipment has been de-energized
and that no such work is conducted unless and until the equipment is made safe.

23.5

Requests to De-energize. If Utility de-energizes any equipment or line at Licensee's request and
for its benefit and convenience in performing a particular segment of any work, Licensee shall
reimburse Utility in accordance with Article 3.8, for all direct costs and expenses that Utility incurs
in complying with Licensee's request. Before Utility de-energizes any equipment or line, it shall
provide, upon request, an estimate of all costs and expenses to be incurred in accommodating
Licensee's request.

23.6

Interruption of Service. If Licensee causes an interruption of service by damaging or interfering
with any equipment of Utility, Licensee shall, at its own expense, immediately do all things
reasonable to avoid injury or damages, direct and incidental, resulting therefrom and shall notify
Utility immediately at the following phone number for twin comm, (815) 622-1140.

23.6 Duty to Inform. Licensee further warrants that it understands the imminent dangers
(INCLUDING SERIOUS BODILY INJURY OR DEATH FROM ELECTROCUTION) inherent
in the work necessary to make installations on Utility's Poles by Licensee's employees, agents,
contractors, or subcontractors, and Licensee accepts the duty and sole responsibility to notify and
inform Licensee's employees, agents, contractors, or subcontractors of such dangers, and to keep
them informed regarding same.
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Article 24. Damages to Licensee's Facilities.
Utility shall exercise reasonable caution to prevent damage to, or interference with the operation of the
equipment of Licensee, but Utility shall not be liable for any such damage or interference which may arise
out of the use of Utility's Poles hereunder, except to the extent caused by the negligence or intentional
misconduct of the Utility or its employees, agents, or contractors.
Article 25. Insurance
25.1

Policies Required. Throughout the term of this Agreement, the Licensee shall, at its own cost
and expense, maintain Commercial General Liability Insurance and provide the City certificates
of insurance designating the City and its officers, boards, commissions, councils, elected officials,
agents and employees as additional insureds and demonstrating that the Licensee has obtained the
insurance required in this Section. Such policy or policies shall be in the minimum amount of five
million ($5,000,000) for bodily injury or death to any one person, and five million ($5,000,000)
for bodily injury or death of any two or more persons resulting from any one accident. Such policy
or policies shall be non-cancelable except upon thirty (30) days prior written notice to the City.
25.1.1 Workers' Compensation and Employers' Liability Insurance. The Licensee shall
provide worker's compensation coverage in accordance with applicable law. Licensee
shall require subcontractors and others not protected under its insurance to obtain and
maintain such insurance.

Article 26.

Assignment

26.1

Limitations on Assignment. Licensee shall not assign its rights or obligations under this
Agreement, nor any part of such rights or obligations, without the prior written consent of Utility,
which consent shall not be unreasonably withheld; provided, however, that Licensee shall be
permitted to assign this Agreement to an affiliate without obtaining such prior written consent.

26.2

Obligations of Assignee/Transferee and Licensee. No assignment or transfer under this Article
26 shall be allowed until the assignee or transferee becomes a signatory to this Agreement and
assumes all obligations of Licensee arising under this Agreement. Licensee shall furnish Utility
with prior written notice of the transfer or assignment, together with the name and address of the
transferee or assignee.

26.3

Sub-licensing. Without Utility's prior written consent, Licensee shall not sub-license or lease to
any third party, including but not limited to, allowing third parties to place Attachments on Utility's
Facilities, including Overlashing, or to place Attachments for the benefit of such third parties on
Utility's Poles. Any such action shall constitute a material breach of this Agreement. The use of
Licensee's Communications Facilities by third parties (including but not limited to leases of dark
fiber) that involves no additional Attachment or Overlashing is not subject to this Article 26.3.
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Article 27.

Failure to Enforce

Failure of Utility or Licensee to take action to enforce compliance with any of the terms or conditions of
this Agreement or to give notice or declare this Agreement or any authorization granted hereunder terminated
shall not constitute a waiver or relinquishment of any term or condition of this Agreement, but the same shall
be and remain at all times in full force and effect until terminated, in accordance with this Agreement.

Article 28.

Dispute Resolution Process

28.1

Dispute Resolution. Except for an action seeking a temporary restraining order or an injunction
or to compel compliance with this dispute resolution procedure, the parties can invoke the dispute
resolution procedures in this Article at any time to resolve a controversy, claim, or breach arising
under this Agreement. Each party will bear its own costs for dispute resolution activity.

28.2

Initial Meeting. At either party's written request, each party will designate knowledgeable,
responsible, senior representatives to meet and negotiate in good faith to resolve a dispute. The
representatives will have discretion to decide the format, frequency, duration, and conclusion of
these discussions. The parties will conduct any meeting in-person or via conference call, as
reasonably appropriate.

28.3

Executive Meeting. If sixty (60) days after the first in-person meeting of the senior
representatives, the parties have not resolved the dispute to their mutual satisfaction, each party
will designate executive representatives at the director level or above to meet and negotiate in good
faith to resolve the dispute.

28.4

Unresolved Dispute. If after sixty (60) days from the first executive-level, in-person meeting, the
parties have not resolved the dispute to their mutual satisfaction; either party may invoke any legal
means available to resolve the dispute, including enforcement of the default procedures set out in
Article 29.

28.5

Confidential Settlement. Unless the parties otherwise agree in writing, communication between
the parties under this Article will be treated as confidential information developed for settlement
purposes, exempt from discovery and inadmissible in litigation.

28.6

Business as Usual. During any dispute resolution procedure or lawsuit, the parties will continue
providing services to each other and performing their obligations under this Agreement.

Article 29.
29.1

Default.

Notice of Violation or Default. In the event either party believes that the other party has not
complied with a material term of this Agreement, it shall notify the other party in writing with
specific details regarding the exact nature of the alleged noncompliance or default.
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29.2

Right to Cure or Respond. The noncompliant party shall have thirty (30) days from the receipt of
the other party's written notice: (A) to respond to the notice, contesting the assertion of
noncompliance or default; or (B) to cure such default; (C) in the event that, by nature of the default,
such default cannot be cured within the thirty (30) day period, initiate reasonable steps being taken
and the projected date that the cure will be completed.

29.3

Enforcement. Subject to applicable federal and state law, and following notice and an opportunity
to cure and respond pursuant to the provisions of Section 29.2 above, in the event a party determines
that the other party is in default of any material provision of the Agreement, such party may seek
specific performance of any provision that reasonable lends itself to such remedy or seek other relief
available at law, including declaratory or injunctive relief or in the case of a substantial or frequent
default of a material provision of the Agreement. Utility may declare the Agreement to be revoked in
accordance with the following:
29.3.1 The Utility shall give written notice to the Licensee of its intent to revoke the Agreement
on the basis of a pattern of noncompliance by the Licensee. The notice shall set forth with
specificity the exact nature of the noncompliance. The Licensee shall have ninety (90)
days from the receipt of such notice to object in writing and to state its reasons for such
objection. In the event the Utility has not received a response from the Licensee or upon
receipt of the response does not agree with the Licensee's proposed remedy or in the event
that the Licensee has not acted to cure the default, it may then seek termination of the
Agreement at a public hearing. The Utility shall cause to be served upon the Licensee at
least ten (10) days prior to such public hearing, a written notice specifying the time and
place of such hearing and stating its intent to request termination of the Franchise.
29.3.2 At the designated hearing, the Utility shall give the Licensee an opportunity to state its
position on the matter, present evidence and question witnesses, after which the Utility
shall determine whether or not the Franchise shall be terminated. The public hearing shall
be on the record. A copy of the transcript shall be made available to the Licensee at its
sole expense. The decision of the Utility shall be in writing and shall be delivered to the
Licensee in a manner authorized by Section 35. The Licensee may appeal such
determination to any court with jurisdiction within thirty (30) days after receipt of the
Utility's decision.

29.4

Without limiting the rights granted to Utility pursuant to the foregoing Article 29.2, the parties hereto
agree to conduct themselves reasonably and in good faith and to use a good faith effort to meet and
to resolve outstanding issues, including but not limited to the Dispute Resolution Process of Article
28.

29.5

In the event that Utility fails to perform, observe or meet any material covenant or condition made
in this Agreement or shall breach any material term of condition of this Agreement, or at any time
any representation, warranty or statement made by Utility shall be incorrect or misleading in any
material respect, then Utility shall be in default of this Agreement. Upon being provided notice from
Licensee of said default, Utility shall have thirty (30) days to cure or commence diligent efforts to
cure such default, and if such default is not cured, then Licensee shall have any and all remedies at
law or in equity available to it, including termination of this Agreement without any liability therefor.
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29.5.1 The above notwithstanding, Licensee's sole remedy if Utility is unable to perform a survey
or complete Make-Ready Work within the prescribed timeframes under Article and 6 and
7 is the authority to perform such survey or Make-Ready itself at Licensee's expense.
29.5.2 Under no circumstances will a failure of Utility to meet the survey or Make- Ready time
periods set out in Article 7 cause Utility to be subject to monetary damages.

29.6

Upon Termination for Default, Licensee shall remove its Attachments from all Utility Poles within
one (1) year of final judgment or at a rate of one hundred (100) Attachments per month, whichever
period results in the greatest length of time for completing removal. If not so removed within that
time period, Utility shall have the right to remove Licensee's Attachments, and Licensee agrees to
pay one hundred and seven percent (107%) the actual and documented cost thereof within forty-five
(45) days after it has received an invoice from Utility.

Article 30.

Receivership, Foreclosure or Act of Bankruptcy.

30.1

The Pole use granted hereunder to Licensee shall, at the option of Utility, cease and terminate one
hundred twenty (120) days after the filing of bankruptcy or the appointment of a receiver or receivers
or trustee or trustees to take over and conduct the business of Licensee whether in a receivership,
reorganization, bankruptcy or other action or proceeding unless such receivership or trusteeship shall
have been vacated prior to the expiration of said one hundred twenty (120) days, or unless such
receivers or trustees shall have, within one hundred twenty (120) days after their election or
appointment, fully complied with all the terms and provisions of this Agreement granted pursuant
hereto, and the receivers or trustees within said one hundred twenty (120) days shall have remedied
all Defaults under this Agreement.

30.2

In the case of foreclosure or other judicial sale of the plant, property and equipment of Licensee, or
any part thereof, including or excluding this Agreement, Utility may serve notice of termination upon
Licensee and the successful bidder at such sale, in which event this Agreement herein granted and
all rights and privileges of this Agreement hereunder shall cease and terminate thirty (30) days after
service of such notice, unless:
30.2.1 Utility shall have approved the transfer of this Agreement to the successful bidder, as and in
the manner in this Agreement provided; and
30.2.2 Such successful bidder shall have covenanted and agreed with Utility to assume and be bound
by all the terms and conditions to this Agreement.

Article 31.

Removal of Attachments.

Licensee may at any time remove its Attachments from any facility of Utility but shall promptly give Utility
written notice of such removals. No refund of any rental fee will be due on account of such removal.

Article 32.

Performance Bond.

Licensee shall furnish a performance bond executed by a surety company reasonably acceptable to Utility
which is duly authorized to do business in the state of Illinois in the amount of one million dollars
($1,000,000) for the duration of this Agreement as security for the faithful performance of this Agreement
and for the payment of all persons performing labor and furnishing materials in connection with this
Agreement.
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Article 33.

Term of Agreement

33.1

This Agreement shall become effective upon its execution and, if not terminated in accordance
with other provisions of this Agreement, shall continue in effect for a term of ten (10) years and,
unless terminated by either party, shall automatically be renewed for one additional five (5) year
term, Thereafter the Agreement shall continue on a year-to-year basis. Either party may terminate
this Agreement at the end of the initial term or a successor term by giving written notice of intent
to terminate the Agreement at the end of the then-current term. Such a notice must be given least
ninety (90) calendar days prior to the end of the then-current term.

33.2

Even after the termination of this Agreement, each party's indemnity obligations shall continue
provided that the claim or action is initiated within the applicable statute of limitations,

Article 34.

Amending Agreement

This Agreement shall not be amended, changed, or altered except in writing and with approval by
authorized representatives of both parties.
Article 35.
35.1

Notices

Wherever in this Agreement notice is required to be given by either party to the other, such notice
shall be in writing and shall be effective when personally delivered to, or when mailed by certified
mail with return receipt requested, with postage prepaid, and except where specifically provided
for elsewhere, properly addressed as follows:
If to: City of Rock Falls
City of Rock Falls
Business Office
603 West 10th Street
Rock Falls, IL 61071
with a copy to:
James Reese, City attorney
202 East 5th Street
PO Box 400
Sterling, IL 61081
If to Licensee, at:
Surf Air Wireless
P.O. Box 1401
La Porte, IN 46352
Attn: Gregory B. Armstrong, CEO
with a copy of all notices alleging Surf's breach to:
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Chilton, Yambert and Porter, LLP
303 W. Madison Street
Suite 2300
Chicago, IL 60606
Attn: Randall G. Vickery
Facsimile No: 312-460-8299
or to such other address as either party, from time to time, may give the other party in writing.
35.2 The above notwithstanding, the parties may agree to utilize electronic communications such as, for
NJUNS notifications, as well as email for notifications related to the Permits application and
approval process and necessary transfer or pole modifications.
35.3

Licensee shall maintain a staffed 24-hour emergency telephone number, not available to the general
public, where Utility can contact Licensee to report damage to Licensee's Facilities or other
situations requiring immediate communications between the parties. The Utility will notify
Attaching Party via telephone at the following emergency telephone number: 574-536-7660.
Such contact person shall be qualified and able to respond to Utility's concerns and requests. Failure
to maintain an emergency contact shall subject Licensee to a penalty of $100 per incident and shall
eliminate Utility's liability to Licensee for any actions that Utility deems reasonably necessary given
the specific circumstances.

Article 36.

Entire Agreement

This Agreement and its appendices constitute the entire agreement between the parties concerning attachments
of Licensee's Communications Facilities on Utility's Poles within the geographical service area covered by
this Agreement. Unless otherwise expressly stated in this Agreement, all previous agreements, whether
written or oral, between Utility and Licensee are superseded and of no further effect.
Article 37.

Severability

If any provision or portion thereof of this Agreement is or becomes invalid under any applicable statute
or rule of law, and such invalidity does not materially alter the essence of this Agreement to either party,
such provision shall not render unenforceable this entire Agreement. Rather, the parties intend that the
remaining provisions shall be administered as if the Agreement did not include the invalid provision.
Article 38.

Governing Law

All matters relating to this Agreement shall be governed by the laws (without reference to choice of law)
of the state of Illinois.
Article 39.

Confidentiality.

Except to the extent required by applicable law, including without limitation Illinois laws governing access
to public records, neither party shall not disclose the Confidential Information of the other party or use the
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Confidential Information of the other party except in performing or enforcing this Agreement.
Notwithstanding the foregoing, a party may disclose the other party's Confidential Information to such
party's employees, agents, and professional advisors who have a need to know the Confidential
Information and who have either agreed in writing to not disclose or improperly use such Confidential
Information or, in the case of professional advisors, are ethically or otherwise bound to not disclose or
improperly use the Confidential Information. "Confidential Information" means information that one
party discloses to the other party pursuant to or in connection with the negotiation or performance of this
Agreement and that is marked as confidential or would normally be considered confidential under the
circumstances. "Confidential Information" does not include information that the receiving party already
knew, information that becomes public through no fault of the receiving party, or information that was
given to the receiving party by a third party without breach of any confidentiality obligation. A receiving
party may also disclose Confidential Information when required by law, court order or lawful subpoena,
after giving reasonable notice to the disclosing party, if such notice is allowed under law.
Article 40.

Incorporation of Recitals and Appendices

The recitals stated above and all appendices to this Agreement are incorporated into and constitute part of
this Agreement.
Article 41.

Force Majeure

If either Utility or Licensee is prevented or delayed from fulfilling any term or provision of this Agreement
by reason of fire, flood, earthquake, or like acts of nature, wars, revolution, civil commotion, explosion,
acts of terrorism, embargo, acts of the government in its sovereign capacity, material changes of laws
or regulations, labor difficulties, including without limitation, strikes, slowdowns, picketing or boycotts,
unavailability of equipment of vendor, or any other such cause not attributable to the negligence or fault
of the party delayed in performing the acts required by the Agreement, then performance of such acts
shall be excused for the period of the unavoidable delay, and the affected party shall endeavor to remove
or overcome such inability as soon as reasonably possible. The operation of the preceding sentence shall
not, however, relieve a party from its obligation to meet the time schedules required herein unless the
party shall have taken reasonable precautions to anticipate and avoid the occurrence of the force majeure
event.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement in duplicate on the
day and year first written above.
City of Rock Falls

Surf Air Wireless, LLC

BY: __________________________________

BY: _____________________________________

Title: _________________________________

Title: ____________________________________
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APPENDIX A-FEES and CHARGES
The Annual Pole Attachment Fee: Twenty dollars ($20.00) per Attachment per year to a City-owned Pole
and Twelve dollars ($12.00) per Attachment, per year to a jointly-owned Pole.
Each Attachment shall only occupy twelve (12) inches of vertical space on a Pole, as measured either above
or below (but not both) the point of attachment, and any Attachment outside of the twelve inches shall be
deemed to constitute a separate Attachment for Pole Attachment Fee calculation purposes.
The Annual Attachment Fee will increase by a rate of two percent (2%) per year.

Non-Recurring Fees1
1.
2.
3.

License Application Fee: ninety-five dollars ($95) per Pole.
Make Ready Work and Other Charges: See Article 3 of Agreement.
Work performed by Utility where Licensee failed to perform in a timely manner may be subject to a
seven percent (7%) additional charge pursuant to Article 18 of Agreement.

Penalties
1.

Standard Unauthorized Attachment Penalty Fee:
Fifty dollars ($50) per Unauthorized Attachment unless the back rent over the 5-year period is in
excess of Fifty dollars ($50) in which case the penalty shall not apply.
Twenty-Five dollars ($25) per section of Unauthorized Overlash installed between Poles.

2.

Non-Transfer/Removal Penalty:
If, consistent with Article 18 of the Agreement, Licensee fails to rearrange, transfer, remove or
Correct violations in a timely manner, Licensee shall be subject to a daily penalty of five dollars ($5)
per Attachment, per day beginning on the day after expiration of the original time period for
completion of the work specified in the Agreement and the original notification that Operator needs
to Rearrange, Transfer, Remove or Correct Violations. Beginning with the ninetieth (90th ) calendar
day after expiration of the time period for completion of the work specified in the Agreement and
original notification the daily penalty shall escalate to ten dollars ($10) per Attachment per day.

2

Utility reserves the right to adjust non-recurring fees from time to time to cover actual costs, provided
any such adjustment is applied on a nondiscriminatory basis to all Attaching Entities.
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APPENDIX A-1 (Fees and Charges exceptions)
City of Rock Falls
ArcGIS Pole Numbers
4607
20402
4629
20403
6963
6960
6959
6956
6952
6951
6949
4624N
4611 N
4614
6972
6971
6976
6970
6978
6979
6981
Total

6982
4627N
4629N
4635
991803
4582N
4610
6922
6922
6923
6920
6924
6925
6926
6927
6930
6935
6937
6936
6943
24403
42

For the term of this agreement, there will be no license application fee and no
annual pole attachment fee associated with the listed pole numbers. These
existing attachments to City owned poles are considered part of the FiberNet
acquisition on October 30th, 2020.
All other conditions apply.

D. DESCRIPTION OF PROPOSED MODIFICATIONS

The Applicant hereby certifies that the above information is complete and accurate and may
be relied upon by City in reviewing this Application for Permit request.
Submitted By:
Printed Name:
Title:
Company:
Date:
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PART II (To be completed by City of Rock Falls)
City of Rock Falls PL#

_

PRELIMINARY ENGINEERING CHARGE
MAKE READY CONSTRUCTION CHARGES
OTHER
CURRENT YEARS FEES
TAXES (If Applicable)
TOTAL AMOUNT DUE
SEE ATTACHED SUMMARY AND BREAKDOWN OF MAKE READY WORK AND CHARGES
(If applicable)

TERMS AND CONDITIONS
1.

No installation of Attachments or associated facilities, including power supplies or
modifications, shall be made prior to the acceptance by the City of Rock Falls of the fully
executed Pole Attachment Applications, completion of all required Make Ready work,
payment of all applicable fees and issuance of a Permit.

2.

The City of Rock Falls acceptance of this Application is made in reliance upon the
completeness and accuracy of the information provided by the Applicant in Part I hereof.
Any Permit issued by the City of Rock Falls pursuant to this Application shall be limited to
the Attachments and associated equipment and facilities, including power supplies as
described in this Application.
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3.

Upon completion of the installation, modification, or removal of Attachment(s) and
associated facilities, described in the Pole Attachment Application, the total number of
Licensee's Attachments covered by the Agreement shall be
ACCEPTED:
City of Rock Falls
Signed:
Printed Name:
Title:
Date:
PART III (To be completed by Applicant)
Applicant hereby authorizes the City of Rock Falls to complete all Make Ready work and agrees
to pay all Make Ready charges related thereto. Applicant further agrees to be bound by all of the
terms and conditions contained in this Pole Attachment Application.

ACCEPTED:
Company:
Signed:
Printed Name: ________________________________
Title:
Date:
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UTILITY POLES

APPENDIX C
CITY OF ROCK FALLS STANDARDS AND
SPECIFICATIONS FOR LICENSEE'S
ATTACHMENTS

The following engineering and construction practices will be followed by Licensee when making
Attachments to City Poles.
A.

All attachments shall be made in accordance with the Applicable Standards as defined in the Pole
Attachment Licensing Agreement, Article "I. Definitions".

B.

Clearances
1.

2.

C.

Attachment and Cable Clearances: Licensee's Attachments on City Poles, including metal attachment
clamps and bolts, metal cross arm supports, bolts and other equipment, must be attached so as to
maintain the minimum separations specified in the National Electrical Safety Code (NESC) and in
drawings and specifications City may from time to time furnish Licensee.
Service Drop Clearance: The parallel minimum separation between City's service drops and
communications service drops shall be twelve (12) inches, and the crossover separation between the
drops shall be twenty four (24) inches. (See Drawing I-4 of Appendix E)

3.

Sag and Mid-Span Clearances: Licensee will be particularly careful to leave proper sag in its lines
and cables and shall observe the established sag of power line conductors and other cables so that
minimum clearances are (a) achieved at poles located on both ends of the span; and (b) retained
throughout the span. At mid-span, a minimum of 12" of separation must be maintained between any
other cables. At the pole support, a 12" separation must be maintained between Licensee and any
other connection/attachment. (See Drawing I-4)

4.

Service Clearances: A four-inch (4") separation shall be maintained between City's service cable
and/or any other Attaching Entity's facilities located on the customer's private property in
accordance with the National Electrical Code (NEC).

5.

Vertical Runs on Poles: All Risers on poles, including those for power feed for TV amplifiers, shall
be placed on the quarter faces of the pole and shall be covered by a riser guard with a two-inch (2")
clearance in any direction from cable, bolts clamps, metal supports and other equipment. Secondary
cable providing service to street lights may be covered with non-metallic conduit to allow minimum
clearances to communication cables as permitted in the NESC.

6.

Climbing Space: A clear Climbing Space must be maintained at all times on the face of the pole. All
Attachments must be placed so as to allow and maintain a clear and proper Climbing Space on the
face of the City Pole. Licensee's cable/wire Attachments shall be placed on the same side of the pole
as those of other Attaching Entities. In general, all other Attachments and Risers should be placed
on pole quarter faces. (See Drawing 1-5)

Down Guys and Anchors
1.

Licensee shall be responsible for procuring and installing all anchors and guy wires to support the
additional stress placed on the City's poles by Licensee's Attachments.

2.

Anchors and guy wires must be installed on each City pole where there is an angle or a dead-end
occurs. No proposed anchor can be within two (2) feet of an existing anchor without written
permission of City.

3.

Licensee may not attach guy wires to the anchors of a third-party user without the anchor owner's
prior written consent.
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D.

E.

F.

4.

No Attachment may be installed on a City pole until all required guys and anchors are installed, nor
may any Attachment be modified, added to or relocated in such a way as will materially increase the
stress or loading on City poles until all required guys and anchors are installed.

5.

Licensee's down guys shall be bonded to ground wires of the City's Pole, or a porcelain insulator can
be installed.

Certification of Licensee's Design
1.

The Licensee's Attachment Permit Application must be signed and sealed by a registered
professional engineer, certifying that the Licensee's aerial cable design fully complies with the
NESC and the City's Construction Standards and any other Federal, State or Local codes and/or
requirements.

2.

This certification shall include the confirmation that the design is in accordance with pole strength
requirements of the NESC, taking into account the effects of the City's facilities and other Third
Party facilities that exist on the poles.

Miscellaneous Requirements
1.

Cable Bonding: Licensee's messenger cable shall be bonded to City's pole ground wire at each pole
that has a ground wire.

2.

Customer Premises: Licensee's service drop into customer premises shall be protected as required by
the most current edition of the NEC.

3.

Communication Cables: All Communications cables/wires not owned by City shall be attached
within the Communications space that is located 40 inches below the City neutral or the lowest Cityowned effectively grounded messenger.

4.

Riser Installations: All Licensee's Riser installations shall be placed on metal stand-off brackets. (See
Drawing I-3)

5.

Tagging: All Licensee's Riser, including all cable, shall be identified with a band type marker or
other identification acceptable to City at each Attachment. The marker must identify the Licensee.

6.

Safety Zone: No mounting brackets are permitted in the safety zone. The safety zone between
communication facilities and supply facilities on the same pole extends horizontally out to the
boundaries of the climbing space and working space. The safety zone is measured vertically from the
level of the closest surface of the communication facility to the level of the closest surface of the
supply facility. The required clearance of the safety zone is measured vertically between the levels of
the equipment involved. Stand off bracket installation will not be allowed to meet the 40" clearance
requirement. (See Drawing I-5)

City Construction Standards
1.

Refer to the attached City Construction Standards or obtain the applicable construction standards
from the City in accordance with the affected City's requirements.

2.

Apply the City's construction standards in coordination of the applicable NESC, NEC and any other
Federal, State or Local code requirements.
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